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To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Local 483, International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers & Helpers of 
America, AFL-CIO (hereinafter designated as “Local 
483’), Ralph Schoenweis, E. C. Jones, Kenneth Best, 
George A. Clayton, Victor Couch, J. D. Evans, Floyd Fried- 
line, Samuel R. Guarino, Marion Hooper, John Kladar, J. 
A. Lankford, Jack Lavite, Fred G. March, Ralph L. Miller, 
Ralph Ramsier, George Stimac and Charley Towey (here- 
inafter collectively designated as ‘‘individual petitioners 40 Vs 
pursuant to the National Labor Relations Act as amended 
(61 Stat. 136, 29 U.S.C. §§151, e¢ seq., as amended), respect- 
fully petition this Court to review and set aside the final 
Order of the National Labor Relations Board (hereinafter 
designated as ‘‘Board’’), issued on April 15, 1960, in Cases 
No. 14-CB-515, 14-CB-581, 14-CB-582, 14-CB-604, 14-CB- 
656, 14-CA-1712, 14-CA-1737, 14-CA-1836, 14-CA-1837, 14- 
CA-1877 and 14-CA-1938, as consolidated. 


In support of this petition, petitioners respectfully show: 


Facrs Upon Wuicu VENvE Is Basep 


Tue NaTURE OF THE PROCEEDINGS aS TO WuicH Rewer Is 
Soucur 


2. Upon charges duly filed by or on behalf of petitioners 
against Standard Oil Company, an Indiana corporation 
(hereinafter designated as ‘‘Company”), the Board issued 
a consolidated complaint against said Company in Cases 
No. 14-CA-1712, 14-CA-1737, 14-CA-1938, 14-CA-1837, 14- 
CA-1836 and 14-CA-1877. Upon charges duly filed by or 
on behalf of petitioners against Central States Petroleum 
Union, Local 115 (hereinafter designated as ‘‘CSPU’’) the 
Board issued a consolidated complaint against CSPU in 
Cases No. 14-CB-515, 14-CB-583, 14-CB-656, 14-CB-581 and 
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14-CB-604. The aforesaid complaints, consolidated for 
hearing, alleged that CSPU had engaged in a course of con- 
duct which constituted the commission of unfair labor prac- 
tices within the meaning of sections 8(b) (1)(A) and 8(b) 
(2) of the Act and that the Company had engaged in a 
course of conduct which constituted the commission of un- 
fair labor practices within the meaning of section 8(a) (1), 
8(a) (2), and 8(a) (3) of the Act. 


3. Upon proceedings duly had, an Intermediate Report 
and Recommended Order was duly issued by a Trial Ex- 
aminer of the Board. The Examiner found, inter alia, that 
CSPU had caused the Company to discriminate against in- 
dividual petitioners herein in violation of section 8(b) (2) 
of the Act and restrained and coerced the individual peti- 
tioners and other employees in the exercise of their rights 
guaranteed in section 7 of the Act in violation of section 
8(b)(1)(A) of the Act; that the Company in laying off the 
individual petitioners herein and denying transfers to some 
of them, at the request of CSPU, had encouraged member- 
ship in CSPU in violation of section 8(a) (2) of the Act, had 
discriminated against the individual petitioners in violation 
of section 8(a)(3) of the Act, and had interfered with, re- 
strained and coerced the individual petitioners and other 
employees in the exercise of rights guaranteed in section 7 
of the Act in violation of section 8(a)(1) of the Act; and 
that the aforesaid discriminations against the individual 
petitioners were directly related to their choice of repre- 
sentation by petitioner Local 483. 


4, Thereupon CSPU and the Company filed exceptions to 
said Intermediate Report and Recommended Order. There- 
after, and on April 15, 1960, the Board issued a Decision and 
Order in which it sustained said exceptions, failed to adopt 
the aforesaid findings and conclusions of the Trial Exami- 
ner and dismissed the complaints. 
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Grounps on Wuicn Reuer 1s SovucHt 


Reurer Soucst 


Wherefore, petitioners pray that this Honorable Court 
take jurisdiction pursuant to section 10(f) of the Act and 
upon review of the proceedings and Order of the Board, set 
aside such Order, and grant to the petitioners such further 
relief as to the Court may appear proper in the premises. 


Haroip GruENBERG 
Harold Gruenberg 
721 Olive Street 
St. Louis, Missouri 


Mozarr G. Ratner 
Mozart G. Ratner 
1411 K Street, N. W. 
Washington 5, D.C. 


Attorneys for Petitioners 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15850 


Loca, 483, InrernationaL BrorgerHoop or BormERMAKERS, 
Iron Sure Burwers, Buacksmitus, Forcrrs & HELPERS 
or America, AFL-CIO, e¢ al., Petitioners, 


v. 
Nartionat Lasor Retarions Boarp, Respondent. 


Answer of the National Labor Relations Board to Petition 
to Review and Set Aside Its Order 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the Na- 
tional Labor Relations Act, as amended (61 Stat. 136, 29 
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U.S.C., Sec. 151, et seq.), files this Answer to the petition 
to review and set aside the Board’s order issued on April 
15, 1960. 


1. The Board admits the allegations contained in para- 
graph 1 of the petition to review. 


2. With respect to the allegations contained in para- 
graphs 2 through 4 of the petition to review, the Board 
prays reference to the certified transcript of record in this 
proceeding for a full and exact statement of the proceedings 
before the Board, for a full and exact statement of the 
pleadings, evidence, findings of fact, conclusions of law and 
order of the Board, and all other proceedings had in this 
matter. 

* e * * * * * e * * 

Wuererore, the Board prays that the Court cause notice 
of filing of this Answer to be served upon the petitioners, 
and that this Court make and enter a decree denying the 


petition to review and set aside. 


/8/ Marcen Matiet-PREvost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. 
this 19th day of July 1960. 


127 NLRB No. 31 
D-1308 
Chicago, Illinois 


Umrrep States oF AMERICA 
BeroreE THE NarionaL Lasor Reiations Boarp 


CentraL Srares Petroteum Union, Locay 115, Respondent 
AND 
Gruenserc & ScHoBeL, Attorneys, Charging Parties 
AND 
Cases Nos. 14-CB-515, 582, 581, 604, 656 


Locau 483, InreRNATIONAL BroTHERHOOD OF BoILERMAKERS, 
Tron Sure Bumpers, BuacksMiTHs, Forcers, anp HELP- 
ERs or America, AFL-CIO, Charging Party 

AND 
Ratpe Scuoenewers, An Individual, Charging Party 
AND 
E. C. Jones, An Individual, Charging Party 
Srayparp Om Company, An Indiana Corporation, 
Respondent 
AND 
Cases Nos. 14-CA-1712, 1737, 1836, 1837, 1877, 1938 


Locat 483, InteRNaTIONAL BRoTHERHOOD OF BorLERMAKERS, 
Inox Sure Bumpers, Buacksmitus, Forcers anp HEupP- 
ers or America, AFL-CIO, Charging Party 

AND 
Gruenserc & ScHoseL, Attorneys, Charging Parties 
AND 
Ratpxe ScHornewers, An Individual, Charging Party 
AND 
E. C. Jones, An Individual, Charging Party 


Decision and Order 
(Issued April 15, 1960) 


On March 3, 1959, Trial Examiner Thomas A. Ricci issued 
his Intermediate Report in the above-entitled proceeding, 
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finding that the Respondents had engaged in and were en- 
gaging in certain unfair labor practices and recommending 
that they cease and desist therefrom and take certain affir- 
mative action, as set forth in the copy of the Intermediate 
Report attached hereto. Thereafter, the Respondents filed 
exceptions to the Intermediate Report and supporting 
briefs. On October 6, 1959, the parties participated in oral 
argument before the Board in Washington, D. C. 


The Board has considered the Intermediate Report, the 
exceptions and briefs, the oral argument, and the entire 
record in these cases. We find merit in the exceptions and 
accordingly adopt the findings and conclusions of the Trial 
Examiner only insofar as they are consistent with our de- 
cision herein. 


Background. The instant cases are an outgrowth of a 
representation proceeding commenced in October 1956 when 
Local 483" filed a petition with the Board to sever all boil- 
ermaker department employees from an existing operating 
and maintenance unit at Standard’s Wood River, Illinois, 
refinery. (Severance petitions for other departments were 
also filed, but these ultimately were either dismissed or 
withdrawn.) When Local 483’s petition was filed, and for 
a number of years before, all employees in the o. and m. 
unit, including the boilermakers, were represented by 
CSPU. CSPU had previously given Standard notice to 
terminate, effective December 27, 1956, its current collec- 
tive bargaining agreement; and on the filing of the sever- 
ance petitions, CSPU advised Standard that it was suspend- 
ing bargaining with Standard respecting employees ‘‘in- 
volved”? in the representation proceedings. Following a pe- 
riod of negotiation, CSPU and Standard entered into a 


1 The charging party Local 483, International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and Helpers of America, AFL-CIO, 
is referred to herein as Local 483; Respondent Standard Oil Company is 
referred to as Standard; and Respondent Central States Petroleum Union, 
Local 115 is referred to us as CSPU. 
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new contract on May 3, 1957 covering employees in the o. 
and m. unit, but specifically excluding those ‘‘involved”’ in 
the pending representation proceedings. 


Like the previous agreement, the new contract provided 
for the accumulation of plant, divisional, and departmental 
seniority, and specified how such seniority could be exer- 
cised. In essence, it was provided that every employee be- 
gan to acquire plant seniority from his date of hire. On 
entrance into one of the divisions, an employee would begin 
to acquire, in addition to his plant seniority, seniority with- 
in that division. By moving into a department, he would 
begin to acquire seniority within that department. An em- 
ployee’s seniority standing in his department, in his divi- 
sion, and in the plant governed both his security in his job 
and his opportunity to advance within his own division and 
department. If, in the event of a layoff within his own 
division or department, an employee lacked sufficient sen- 
iority to retain employment there, he could “bump back”’ 
to a “labor pool’’, and, by exercising his plant seniority, 
displace employees within the pool having less plant senior- 
ity. By exercising his plant seniority or divisional senior- 
ity, an employee could also ‘‘bid”’ for transfers to other jobs 
in other departments or divisions. Once transferred, how- 
ever, an employee would lose all seniority accumulated in 
his former department or division, and would start anew to 
acquire seniority in his new department or division. 


As noted, the 1957 contract excluded from its coverage all 
employees involved in the then pending representation pro- 
ceedings. However, simultaneously with the signing of 
this contract, CSPU and Standard orally agreed (termed a 
“‘gentlemen’s agreement’’) that pending disposition of the 
representation proceedings, the excluded employees would 
be treated as though they had the same rights which they 
had had under the expired contract in respect to “bumping 
back?’ to the labor pool; but no agreement was made re- 
specting any right to “bid”’ into other departments. Short- 
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ly after the signing of the new contract, Standard unilater- 
ally extended to the excluded employees the wage increases 
and other benefits given to the covered employees. 


On August 20, 1957, the Board directed an election among 
the boilermaker department employees (Standard Oz Com- 
pany, 118 NLRB 1099). The election was held on Septem- 
ber 19, 1957, and of the 22 employees then working in the 
boilermaker department, 19 voted for Local 483, and 3 voted 
for CSPU. Of the remaining 18 carried on the boilermaker 
seniority list, none of whom was then working in the boiler- 
maker department, one (E. C. Jones) did not attempt to 
vote, another did not vote because he had retired, and the 
ballots of 16 were challenged by Standard. Jones and the 
16 challenged employees had previously bumped back to 
the labor pool because of a slackening in boilermaker de- 
partment work. 


On October 24, 1957, E. C. Jones attempted to bid into the 
labor pool. CSPU advised Standard that Jones had no 


“‘bidding’’ rights because he was not covered by their cur- 
rent contract, and that if Standard honored any bid by 
anyone not covered by that contract, CSPU would feel free 
to use ‘‘legal and economic remedies’’ to compel compliance 
with the contract. Jones’ bid was denied. 


On November 5, 1957, the Regional Director concluded 
that the challenges to the 16 ballots should be overruled. 
On November 12, 1957, Standard filed with the Board a mo- 
tion for dismissal of the representation petition, or, in the 
alternative, for a supplemental decision clarifying the 
Board’s unit finding and defining the bargaining rights of 
a certified labor organization. Standard’s motion was de- 
nied? In February 1958, while Standard’s motion was 
pending before the Board, Jones and other boilermakers 
then working in the labor pool (Schoeneweis, Best, Miller 


2Standard’s motion (in which CSPU subsequently joined in part) was 
denied on March 26, 1958. 
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and Lankford) attempted to bid into other promotional 
groups and departments in the o. andm. unit. All bids were 
denied. 


In April 1958, the Board overuled the challenges to the 
16 ballots and ordered them to be counted. A revised tally 
of ballots showed 35 votes for Local 483 and 3 for CSPU. 
After the tally isued, CSPU advised Standard that when 
the Board certified Local 483, all boilermakers working in 
the labor pool would have to be replaced by 0. and m. em- 
ployees then in a layoff status; and if this were not done, 
CSPU would strike the refinery. 


On April 17, 1958, the Board certified Local 483 as repe 
resentative of the boilermaker unit. On that date each of 
the 17 boilermakers then working in the labor pool (as the 
result of having been bumped back) was laid off and re- 
placed by a recalled o. and m. employee. The group laid 
off included 2 employees who were actually working in the 
boilermaker department at the time of the election, but who 


had been bumped back to the labor pool subsequent to 
that date. 


On the basis of the foregoing, the Trial Examiner found 
that by causing Standard to layoff 17 employees on April 
17, 1958, and by causing Standard to reject certain® bids 
of employees for transfer, CSPU violated Section 8 (b) 
(2) and 8 (b) (1) (A) of the Act; and that by so laying off 
and denying the transfers, Standard violated Section 8 (a) 
(1), (2) and (3) of the Act. We disagree with these find- 
ings. 

$The Trial Examiner found no violation in the denial of Jones’ bid of 
October 1957 in that the labor pool was not a department or promotional group 
into or out of which any employce could bid. The Trial Examiner also found 
that tho denial of Miller’s bid was not violative of the Act, It was conceded 
by the General Counsel that this employee lacked sufficient seniority even if 
covered by CSPU’s contract to be entitled to the transfer sought. 


‘We adopt the Trial Examiner’s findings here not only for the reasons given, 
but for the additional reasons set forth in this decision. 
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1. In finding that the layoff of the 17 boilermakers vio- 
lated the Act, the Trial Examiner reasoned that because no 
layoffs would have been made if the boilermakers as a group 
had not voted for Local 483, the boilermakers were unlaw- 
fully laid off for that reason—i. e. for voting for Local 483. 
In our view, the Trial Examiner has over-simplified the 
matter and in so doing has failed to give proper recogni- 
tion to the nature of a craft severance proceeding. What 
the Trial Examiner has interpreted as unlawful causation 
is, in our opinion, merely an effect of the severance action. 
We find, in the circumstances of this case, that severance 
having been effected, the craft employees had to look to 
their chosen bargaining representative with respect to any 
benefits sought to be obtained thereafter. The rejected rep- 
resentative continuing, however, to represent the employees 
in the unit who were not severed, may at times be com- 
pelled to take action on behalf of the employees it repre- 
sents which may be detrimental to the severed employees 
no longer in its unit. Thus, in the instant case, CSPU had 
a contract with Standard providing for the accumulation of 
seniority (with attendant job security rights) by employees 
in the unit it represented on jobs within that unit. The 
provisions was a valid one.* We fail, therefore, to perceive 
how it may be held that CSPU violated the Act by merely 
demanding that Standard give effect to the seniority pro- 
visions of the contract. 


We have, in reaching the conclusion that the layoffs did 
not violate the Act, considered the various reasons ad- 
vanced by the Tria] Examiner in support of his finding to 
the contrary. We find those reasons to be without merit. 
Tn the first place, we have, on the basis of the considera- 
tions stated above, found that the 17 boilermakers who, 
after the severance election, were working in the operating 
and maintenance labor pool, neither had seniority status 


«Cf. Local No. 6281, United Mine Workers of America, 100 NLRB 392, 393, 
wherein the Board recognized that a union may strike to compel an employer 
to abide by contract provisions giving employees seniority rights. 
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in, nor after the certification of Local 483, were members 
of, the 0. and m. unit. We expressly reject the Trial Exam- 
iner’s finding to the contrary. Secondly, and again with 
respect to seniority, the Trial Examiner indicated that the 
boilermakers had seniority status apart from any collec- 
tive bargaining agreement and that this seniority status 
was ‘‘acquired by grant’? of Standard. The record offers 
no support for such a finding; but, to the contrary, estab- 
lishes that such seniority rights as were possessed by an 
employee at any time arose out of contract between CSPU 
and Standard. We think it basic that seniority rights are 
not inherent in an employer-employee relationship.’ The 
fact that boilermakers once enjoyed such rights under earl- 
ier contracts does not tend to establish that those rights 
continue after their contractual coverage was extinguished. 
Thirdly, respecting the unit status of the boilermakers, the 
Board did not, as indicated by the Trial Examiner, at any 
stage in the severance proceeding find that boilermakers 
would have a dual unit status, thus making them members 
of both an o. and m. unit and a boilermaker unit at the same 
time. Nor did the Board find, as suggested by the Exami- 
ner, that ‘‘bumped back’’ boilermakers were eligible to 
vote in the severance election on a theory that they were 
‘‘part-time” or ‘‘transient” employees. On the contrary, in 
its Decision (Standard Oil Company, 118 NLRB 1099), the 
Board recognized that during slack periods a boilermaker 
might take an assignment to nonboilermaker work, but the 
Board specifically noted that such assignments were tempo- 
rary and not such as would affect the status of boilermak- 
ers as true craftsmen. Thus, notwithstanding a boilermak- 
er’s temporary engagement in nonboilermaker work, he re- 
mained at all times and for all purposes a boilermaker. 


We also reject the Trial Examiner’s similar finding that 
the 17 boilermakers were in fact covered by the CSPU— 
8 Ford Motor Co, v. Huffman, 345 U.S. 330; Aeronautical Industrial District 


Lodge 7£7 v. Campbell, 337 U8. 521, 526; Cardenas v. Wilson $ Co., 180 F. 
2d 828 (CA. 10). 
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Standard contract because they were engaged in o. and m. 
work. In this connection, we note that the contract specifi- 
cally excluded all employees involved in the representation 
proceeding which was pending when the contract was 
signed. Moreover, the presence of boilermakers in the labor 
pool at the time of the certification of Local 483 was not by 
virtue of the contract, but solely by reason of the oral or 
“gentlemen’s agreement’”’ between CSPU and Standard to 
the effect that pending disposition of the representation 
case boilermakers would be treated as though they had the 
same rights which they had under the expired contract in 
respect to bumping back to the labor pool. 


2. The Trial Examiner based his finding that Respondent 
violated the Act by its bid denials upon the same reason- 
ing that underlay his finding with respect to the layoffs. 
For the reasons indicated, we also reject the reasoning in 
connection with the bid denials. Moreover, we think that 
the Trial Examiner erred in considering the issue of the 
legality of the bid denials by failing to give weight to the 
Board’s Midwest Piping rule.° Under that rule, an em- 
ployer faced with rival representation claims must main- 
tain a strictly neutral position, and must not bargain with 
an incumbent or any other union unless and until the ques- 
tion concerning representation has been settled by the 
Board. Thus, Standard, faced with a real claim by Local 
483 to represent the boilermakers, could not have bargained 
with CSPU for these employees while Local 483’s petition 
was pending before the Board. It follows that Standard 
and CSPU properly excluded the boilermakers from the 
coverage of their contract. Having thus been specifically 


6 Midwest Piping and Supply Co., Inc., 63 NLRB 1060; reaffirmed in Shea 
Chemical Corp., 121 NLEB 1027. In Shea Chemical Corp., the Board specifically 
held ‘‘that upon presentation of a rival or conflicting claim which raises 3 real 
question concerning representation, an employer may not go so far as to 
bargain collectively with the inowmbent (or any other) union unless and until 
the question concerning representation has been settled by the Board.’’ (Em- 
phasis supplied.) 
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excluded from the contract in accordance with a legal obli- 
gation, it would be inconsistent to assert that the boiler- 
makers had rights (e. g., to bid into other departments) 
based on that contract. 


3. There is another reason compelling the dismissal of 
the complaints. This is that there is missing here proof of 
an element essential to an 8 (b) (2), 8 (a) (3) finding: in- 
tent to encourage or discourage membership in a labor or- 
ganization. 


Specific evidence of intent is, of course, not always essen- 
tial to a showing of a violation. Thus, as the Supreme 
Court held in Radio Officers’; where the employer’s dis- 
parate treatment of its employees is based on union mem- 
bership or lack thereof, the unlawful intent may be pre- 
sumed. The governing principle in such cases as stated by 
the Court in that case is that ‘‘specifie proof of intent is 
unnecessary where employer conduct inherently encourages 
or discourages union membership . . .’”* On the other hand, 


where the employer’s conduct does not inherently so en- 
courage or discourage union membership, it is clear that 
the presumption does not obtain and ‘‘the necessity for in- 
dependent evidence of discriminatory motivation is not 
obviated.’’ ® 


In the Radio Officers’ case the Supreme Court did not 
have before it any issue respecting disparate treatment in 
a situation where, as in the instant case, the union was not 
the exclusive bargaining agent of all employees concerned. 
Indeed the Court expressly stated that it was not passing 
upon the legality of disparate treatment in such cireum- 
stances.” This limitation upon the scope of Radio Officers’ 


1 Radio Officers’ Union of the Commercial Telegraphers Union AFL v. 
N.L.E.B., 347 U.S. 17. 

8 Ibid., at p. 45. 

» Anheuser-Busch, Inc., 112 NLEB 686, 690. 

10 347 U.S, at p. 47. 
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was recognized by the Board in Anheuser-Busch, Inc., 112 
NLRB 686, and again in Speidel Corporation, 120 NLRB 
733. In the latter case, the Board specifically held that 
where the union is not the exclusive bargaining agent of 
all the employees, the Board may not, without reference to 
the employer’s actual motivation, properly infer discrimina- 
tory intent solely from the disparate conduct itself. The 
Board further held that in such cireumstances, if it is to be 
inferred that the employer was discriminatorily motivated, 
this must be done on the basis of evidence other than the 
disparate treatment of its employees. 


In the Anheuser-Busch, case the employer had extended 
an economic benefit to the employees in one bargaining unit, 
represented by its own bargaining representative, without 
according the same treatment to the employees in another 
separate bargaining unit, represented by another bargain- 
ing representative. The Board held that “the statutory 
scheme did not contemplate that disparate treatment among 


employees in different separate units along unit lines would, 
by itself, give rise to a finding of discrimination.’’ Rather, 
the Board said, the inference of unlawful motivation must 
be predicated on other independent evidence. 


Applying these principles to the instant cases, it is clear 
that the facts do not warrant a finding that there was in- 
herent in Standard’s conduct an unlawful intent to encour- 
age or discourage membership in any labor organization. 
While there was differentiation in treatment between the 
boilermakers and the o. and m. employees, this differentia- 
tion in treatment was not based on ‘‘membership”’ in a 
union. Rather, it is clear, the differentiation in treatment 
was based on membership in a unit. Nor is there here in- 
dependent evidence showing that the Respondent’s action 
was motivated by discriminatory intent. Thus there is 
nothing in the record tending to prove that Standard was 
motivated by any unlawful animus toward Local 483 or by 
any purpose other than its avowed purpose—i. e. to comply 
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with what it considered the law required and with the terms 
of its bargaining agreement with CSPU. 


For the foregoing reasons, we shall dismiss the com- 


plaints. 
ORDER 


Ir Is HEREBY ORDERED that the complaints be, and they 
hereby are, dismissed. 


Dated, Washington, D. C. 


Intermediate Report and Recommended Order 
STATEMENT OF THE CASE 


This proceeding, with all parties represented, was heard 
before the undersigned Trial Examiner in St. Louis, Mis- 
souri, on November 18 through November 21, 1958, on con- 
solidated complaints of the General Counsel and answers 
of Central States Petroleum Union, Local 115, herein called 
Local 115, CSPU, and the Respondent Union, and of Stand- 
ard Oil Company, an Indiana corporation, herein variously 
called Standard, the Company, or the Respondent Company. 
The principal issue litigated was whether the Respondent 
Union had violated Section 8(b)(1)(A) and 8(b) (2) of the 
Act and whether the Respondent Company had violated Sec- 
tion 8(a)(2) and (3) and Section 8(a)(1). Briefs were 
received by the Trial Examiner from the General Counsel 
and both Respondents. 


Upon the entire record and from my observation of the 
witnesses, I make the following: 


Frxpixes anp Conclusions * 
I. The business of the Company Respondent 


Standard Oil Company, an Indiana corporation, has its 
principal office and place of business in Chicago, Illinois. 


1 The General Counsel and counsel for the Charging Parties filed motions to 
correct a number of minor inaccuracies in the transcript; no objections were 
made thereto. The motions are granted, the motion papers are hereby made 
part of the record, and the record is corrected accordingly. 
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It is engaged in the business of refining, transporting and 
marketing petroleum and petroleum products; among other 
things, it operates a refinery at Wood River, Illinois. Stand- 
ard annually ships products valued in excess of $50,000 
across State lines. 


The parties agree, and I find, that the Respondent Com- 
pany is engaged in commerce within the meaning of the 
Act, and that it will effectuate the purposes of the Statute 
to exercise jurisdiction herein. 


II. The labor organizations involved 


Central States Petroleum Union, Local 115, and Local 
483, International Brotherhood of Boilermakers, Iron Ship 
Builders, Black Smiths, Forgers and Helpers of America, 
AFL-CIO, are labor organizations within the meaning of 
Section 2 (3) of the Act. 


III. The unfair labor practices 
A. Background: 


The events giving rise to this case arose in the Company’s 
‘Woods River refinery, where for many years CSPU has 
been the bargaining agent for a comprehensive unit of 
operations and maintenance employees. There came a time 
in 1956 when the employees in the boilermaker department, 
a mechanical or maintenance division group, chose to be 
represented separately as a craft unit. Over repeated and 
vigorous protests by the Company and CSPU, the Board 
ruled such a unit to be appropriate, held the severance elec- 
tion requested by the boilermakers, and eventually in 1958 
certified Local 483, International Brotherhood of Boiler- 
makers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers of America, AFL-CIO, herein called Local 483, as 
bargaining agent for the boilermaker department.? In keep- 
ing with a complex plant-wide system of seniority in exist- 


2 Standard Oil Co., 118 NLEB 1099; Order Denying Motions, dated March 
26, 1958, unpublished. 
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ence for over 20 years, a number of boilermakers were 
‘temporarily’? at work in departments which remained a 
part of the old operations and maintenance unit. In direct 
consequence of the boilermakers’ decision to be separately 
represented by Local 483 in the boilermaker depart- 
ment, and pursuant to a previously announced plan, 
CSPU, on threat of strike, caused the Company to lay off 
17 boilermakers on April 17, 1958, when the Board certifi- 
cate issued. The complaint alleges (1) that such layoffs 
constituted discrimination by the Company in violation of 
Section 8(a)(3) and 8(a)(1) of the statutes; (2) that they 
also constituted unlawful assistance to CSPU within the 
meaning of Section 8(a)(2); and (3) that CSPU violated 
Section 8(b)(2) and 8(b)(1)(A) in causing the Company 
to take such action. 


B. The pertinent facts: 
1. Testimony and exhibits 


The General Counsel and the two Respondents stipulated 
upon a 60-page ‘‘agreed statement of facts,” and offered it 
into evidence, in place of sworn testimony, together with 
52 stipulated exhibits. Counsel for the Charging Parties 
refused to sign the stipulation and objected to admission of 
both the statement and the exhibits on the grounds that 
much of it is immaterial, and some of its contents inaccu- 
rate. The General Counsel, without specifying, agreed that 
many of the exhibits, and many of the ‘‘facts’’ so stated 
are irrelevant to the issue of this case, and explained that 
he proceeded in this manner because the exhibits did estab- 
lish those facts which he believed necessary to support the 
complaint. He did not, either on the record or in his brief, 
single out which facts, or what ‘‘evidence,’’ should be con- 
sidered pertinent. The Charging Parties and the Respond- 
ents were permitted to and did introduce evidence pertinent 
to the complaint.* 


3 Borg-Warner Corporation, 113 NLRB 152, enf. 231 F. 237 (C.A. 7). 
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Because of the manner in which the General Counsel chose 
to proceed, the record contains much evidence which is 
argumentative or immaterial in this proceeding, and which 
in substance is only an attempt to relitigate and reargue the 
merits of the representation case issue decided by the 
Board in the earlier proceeding. The Board having finally 
decided, after full consideration of the arguments and facts, 
that a ‘‘boilermaker department’”’ unit is appropriate for 
bargaining purposes in this refinery, I deem that question 
no longer open for consideration or litigation here. Accord- 
ingly, I will set out only those facts, as to which there is 
practically no dispute, which bear a relationship to the 
issue of this case: whether the two Respondents acted un- 
lawfully in bringing about the discrimination in the employ- 
ment of 17 employees named in the complaint. 


2. The Company’s method of operations 


The bulk of the refinery’s 1300 operation and mainte- 
nance employees work in 5 divisions: heavy oil, chemicals, 
utilities, and mechanical division. Of these only the me- 
chanical division is divided into departments: carpenters, 
storehouse, tinners, insulators, masons, welders, pipe-gang, 
boilermakers, painters, riggers, electricians and transpor- 
tation. In addition, there is a labor pool into which em- 
ployees from the various divisions or departments are 
transferred from time to time, and from which they are 
reassigned to other departments or divisions as needed. 


All employees, except any that may work in the labor pool, 
carry a divisional designation; those who work in the 
mechanical division also carry a departmental designation. 
In some of the departments regular apprenticeship pro- 
grams are carried on; in consequence, employees in such 
departments are also classified journeymen or apprentices. 


It is a normal incident of operations of this refinery that 
the workload, and the consequent need for workmen, keeps 
changing in each division and department. To adjust to 
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this shifting need, employees are regularly transferred 
among divisions and departments. This transfer is accom- 
plished by sending employees out of their regular desig- 
nated divisions or departments into the labor pool, whence 
they are in turn assigned out into other groups as needed. 
The selection of particular employees in or out of the vari- 
ous groups—transfer of unneeded boilermakers, for exam- 
ple, out of the boilermaker department; assignment of sur- 
plus employees out of the labor pool to groups in need of 
more workmen; or actual layoff of employees from the labor 
pool when the overall needs of all five divisions are below 
the total manpower available—is predetermined on the 
basis of a long established seniority system. 


Every employee has plant seniority, which starts mount- 
ing from his first day of hire. As soon as he enters one 
of the divisions he begins to accumulate a second preroga- 
tive—divisional seniority. If he either simultaneously or 
later goes into a department, he acquires and keeps adding 
still a third—departmental seniority... Employees who 


have only worked in the labor pool, or who choose to divest 
themselves by ‘‘bidding out’’ of any department or division, 
acquire no seniority except the ever-present plant seniority. 


In accordance with these established seniority rights, 
excess employees ‘‘bump” out of a division, or a depart- 
ment, into the labor pool in inverse order to their divisional 
or departmental seniority. From there they are entitled to 
assignment out of the labor pool—back into their own de- 
partment or division, or into other departments or divisions 
where needed,—in direct ratio with their acquired divi- 
sional, departmental, or plant seniority. And finally, in the 
event of layoff because of too many employees accumulated 
in the labor pool, those with the least plant seniority go 
home first, and are recalled when needed in reverse order. 


+The record indicates, with little clarification, there is also a fourth type: 
promotional group seniority. This concept is sometimes interchangeable with 
departmental seniority and sometimes distinguishable. Its precise nature is 
immaterial to the issue here involved. 
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This system of transfer and assignment is called bump- 
ing. In addition, the same seniority measurements govern 
the matter of ‘‘bidding’”’ rights which all employees enjoy. 
Whenever a permanent opening is posted for any division 
or department, again all employees who desire to enter 
into such department or division bid, and the seniority 
accumulations of each fixes the successful bidder. When 
an employee so bids into another group, he loses all previ- 
ously accumulated lesser seniorities, and starts over again 
in his new department or divisional seniority. Plant sen- 
iority never changes. 


3. The status of the 17 employees and the 
discrimination against them 


On April 17, 1958, 17 employees who carried boilermaker 
department seniority, and therefore also divisional and 
plant seniority, were working in the labor pool, or on tem- 
porary assignment in other departments or divisions. They 
had bumped, on various dates, out of the boilermaker de- 
partment for lack of boilermaker work.* Of the 17, 3 car- 
ried 13 years of boilermaker seniority, 1 over 12 years, 
four 10 years, one 9 years, and the others a lesser amount, 
One of them had been bumped out of the boilermaker de- 
partment 31 months earlier, 2 of them 2 years before, 3 of 
them over 114 years, and the rest for lesser periods. On 
that same day, April 17, there were other employees—not 
of the boilermaker department—in laid-off status because 
they had less plant seniority than the 17 boilermakers. On 


5 Tho hourly rate in the labor pool itself-—on strictly laborer work—seems 
to be the lowest in the refinery, When employees are sent out of the labor pool 
to other departments of the division—i.e., other than the department in which 
they hold their own regular seniority status—they are paid the lowest rate for 
that department—usually the helper rate. This hourly pay is higher than the 
common laborer rate and therefore assignments out of the labor pool are 
called premium jobs. 


$ At that time 33 employees carried ‘‘boilermaker’’ seniority, and therefore 
constituted the ‘‘boilermaker department’’; the other 16 were at work on 
regular boilermaker duties in their department. 
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that critical date—April 17—the Company laid off the 17 
boilermakers and recalled in their place 17 nonboilermaker 
workmen from laid-off status. 


Five of the 17 boilermakers laid off were also denied the 
previously enjoyed seniority rights to bid into other depart- 
ments of the plant while they were working in the labor 
pool. On November 25, 1957, E. C. Jones attempted to bid 
out of the boilermaker group into another promotional 
group of the five divisions constituting the general operat- 
ing and maintenance unit. In February 1958, Schoene- 
weis, Best, Miller and Lankford attempted to bid into the 
transportation department of the mechanical division. All 
of these bids were denied by the Company. If the Com- 
pany had continued to accord to Jones, Schoeneweis, Best 
and Lankford the seniority prerogatives previously enjoyed, 
all four of these persons would have been granted the 
requested permanent transfer into the other departments 
because their respective relative seniority sufficed.” 


4. The cause of the discrimination 


This complex system of seniority classifications and 
accumulations by individual employees, and the consequent 
bumping, assignment, bidding and layoff rights and safe- 
guards, have been spelled out in detail in the successive 
contracts which Standard has had with CSPU. Their 1955 
contract expired on December 27, 1956. While they bar- 
gained towards a new agreement thereafter, there was no 
contract in effect until May 3, 1957, when a new one was 
signed effective until 1959. Because of the pending craft 
severance representation proceeding involving the boiler- 
maker department, the 1957 contract expressly excluded 
from its coverage any employees affected by that proceed- 
ing. The Company and CSPU agreed thereafter, however, 
by letter from Standard accepted by letter from CSPU, 


7.As to Miller, the General Counsel stated on the record that his seniority 
rating was not sufficient to win the requested transfer in any event. 
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that boilermaker employees would enjoy ‘‘the same wage 
increases and other working condition changes’’ they would 
have received had they been covered by the new contract. 
With execution of the new agreement, the parties also 
agreed orally that until the representation case was finally 
decided by the Board, the boilermakers would continue to 
be accorded all previously enjoyed seniority privileges to 
bump in and out of the labor pool as in the past. They 
made no separate agreement respecting any bidding—or 
permanent transfer—out of the boilermaker department. 


It is clear that CSPU caused Standard to lay off the 17 
boilermakers on April 17, 1958, and to deny the bid requests 
of 5 of them shortly before that date. On September 12, 
1957, a week before the boilermaker department election, 
CSPU advised each of the boilermakers by individual letter 
that they would no longer be permitted to perform any work 
pursuant to seniority outside the boilermaker department 
if they voted for Local 483. CSPU also informed Standard 
of this position repeatedly throughout the representation 
proceeding, and on April 10, 1958, when issuance of the 
Board’s April 16 certification in favor of Local 483 appeared 
a certainty, it wrote to the Company, saying that if the 17 
employees from the boilermaker department then working 
in or out of the labor pool were not laid off and replaced 
with employees of the Operation and Maintenance Unit, 
““CSPU 115 would shut down the entire refinery by strike 
action.’’ 


As to the denial of the bids for permanent transfer by 
certain boilermakers, CSPU wrote the Company first on 
November 1, 1957, ‘‘vigorously opposing’’ Jones’ initial 
bid for transfer, with the statement it ‘‘would feel free to 
use any... economic action .. .’’ if the bid were granted. 
Moreover, both Respondents admit, in the ‘‘agreed state- 
ment of facts,’’ that ‘‘Standard denied the aforesaid bid 
by Jones, Schoeneweis, Best, Miller and Lankford because 
of CSPU 115’s insistence. . ..”’ 
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C. Analysis and conclusion 


The General Counsel carefully limited his arguments to 
the precise scope of the issue raised by the complaint as 
worded. He contends no more than that deprivation of 
work and bidding rights to the employees named in the 
complaint was a discrimination against them within the 
intendment of Section 8(a)(3) of the Act, and that the 
Respondent Union’s conduct in causing such discrimination 
was also unlawful. The Respondents insist that this pro- 
ceeding also requires resolution of many more questions 
that, they assert, inferentially are raised by the specific 
complaint allegations. They call for exact pronouncements 
as to (1) the areas of bargaining authority in CSPU and 
Local 483; (2) the legal effect of future contracts which 
Standard might execute with these Unions; (3) and the 
legality of a diversity of later actions which Standard 
might choose to take in the regular operation of the refinery 
when two instead of a single union represent its employees 
in separate bargaining units. Asked on the record to take 


a firm position on these legal questions, counsel for the Gen- 
eral Counsel refused. As a result, none of them were liti- 
gated at all. Indeed, the General Counsel also opposed the 
Charging Parties’ attempt to enlarge the unfair labor prac- 
tice allegations of the complaint.® 


I fully appreciate, as the Respondents have repeatedly 
hinted throughout this and the earlier representation pro- 
ceeding, that the ultimate decision in this case may inexor- 
ably lead to, indeed logically compel, further significant 
rulings as to the meaning of other sections of the Statute. 
Some of the questions which the Respondents seek to 
explore touch upon the fundamental nature of the collec- 
tive bargaining process and of union contracts made on 
behalf of employees. I shall nevertheless limit my consid- 


8 The Trial Examiner sustained the General Counsel’s objection to an offer 
of proof intended to show independent violations of Section 8(a)(1) by the 
Respondent Company. 
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eration of this case to the issues expressly calling for reso- 
lution by the complaint and answers. It is beyond the 
regular function of a trial examiner in these proceedings 
to pass judgment on questions not put in issue by the 
pleadings, on hypothetical problems, or on important mat- 
ters not litigated by the parties. Declaratory judgments, 
or advisory opinions, are best left for the Board itself to 
enunciate, when it sees fit, as the body primarily respon- 
sible for interpretation of the Statute as a whole. 


The facts of this case literally spell out a violation of the 
Statute by both Respondents. The 17 men named in the 
complaint were at work on April 17. CSPU wanted them 
removed from the work they were doing; it threatened to 
strike if the Company did not oblige. The Company yielded 
and laid them off. CSPU did this because the boilermakers 
as a group—ineluding the 17—had voted for Local 483 in 
the severance election. Without question, had the boiler- 
makers not voted for Local 483, CSPU would not have 
caused their layoff. No matter how varied or ingenious 
the descriptive words that may be used by the Respondents 
to explain their actions, nothing can alter these basic facts. 
No plainer violation of Section 8(a)(3) and 8(b)(2) can 
be stated.° 


The Respondents’ defense is phrased in ambiguous and 
confusing words, and I do not clearly understand it. The 
sum total of its variously worded arguments, however, 
seems to be that all this necessarily flowed, or was the legal 
consequence of the Board’s determination that the boiler- 


%In pertinent part, Section 8(b) (2) reads: 
It shall be an unfair labor practice for a labor organization or; its agents 
++-to cause or attempt to cause an employer to discriminate against an 
employer in violation of Section 8(a)(3).... 


In pertinent part, Section 8(a)(3) reads: 


It shall be an unfair labor practice for an employer . . . by discrimina- 
tion in regard to hire or tenure of employment or any term or condition 
of employment to encourage or discourage membership in any labor 
organization. ... 


makers at work in the labor pool at the time of the certifi- 
cate were eligible to vote in the ‘‘boilermaker department’’ 
election. From this fact it follows—they argue—that the 
17 employees removed themselves from the coverage of the 
CSPU contract, or from any right to be represented by 
CSPU, and surrendered any seniority right to perform any 
work outside the boilermaker department. The Respond- 
ents add to these contentions the unequivocal assertion that 
seniority rights stem only from a collective bargaining con- 
tract; that no such employment rights exist absent such an 
agreement. Ergo, the defense concludes, the boilermakers 
having relinquished any rights to employment in the labor 
pool, they had nothing the Respondents could take away 
from them and there was no discrimination at all. 


As the foregoing rationale proceeds, it falls into suc- 
cessive errors, any one of which is fatal to the entire line 
of reasoning. 


To start with, the very use of the word ‘‘right,’”’ in 
speaking of the boilermakers’ employment in the labor pool 
and the Respondents’ conduct in depriving them of their 
earnings there, is used by the Respondents in misconception 
of the issue of this case. We are not concerned here with 
any ‘‘right’’ of employees to employment, in the sense that 
such a right might or might not be enforcible against an 
employer in a court of law. Such a right might arise from 
an employer’s oral promise to give certain benefits to his 
employees in return for their work; it might rest upon a 
written individual employment contract with him; or it 
might be spelled out in detail in a collective bargaining 
agreement with the union as the agent of the employees. 
A better word for such employment rights might be 
“<claims”’ against an employer for failure to fulfill his obli- 
gation—whether set out by contract or made orally. But 
enforcement of such ‘‘rights,’’ or ‘‘claims,’’ are purely 
contractual matters, express or implied, that are irrelevant 
to the concern of this Statute. If an employer breaches his 
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contract of employment, whether with the individual or 
through his union, he does not thereby commit an unfair 
labor practice. The only ‘‘right” with which this Statute 
is concerned, and therefore the only ‘‘right’’ that can be 
said to be involved in this case, is the ‘‘right to self organ- 
ization... [or] to refrain... from... such activities.’’ * 
This statutory right ought not be confused with, and is not 
equatable to, any right to work. In administering the 
Statute, the Board, through proceedings like this, protects 
this right of employees, and through the Appellate Court, 
enforces such rights. It does not concern itself with any 
claims employees may assert against employers for failure 
to live up to promises to accord privileges in return for 
work performed. Therefore, whether the 17 boilermakers 
had a ‘‘contractual right’’ to continue working in the labor 
pool, or whether that right to employment existed as a just 
claim of theirs against Standard apart from the contract, 
has nothing to do with this case. That right is not guaran- 
teed in the Statute. 


In implementation of the Section 7 right to engage in 
union activities, Section 8(a)(3) and 8(b)(2) impose pro- 
scriptions upon employers and unions prohibiting them 
from engaging in certain conduct which impinges upon that 
statutory right of the employees. These sections make it 
unlawful to discriminate against employees in their ‘‘tenure 
of employment or any term or condition of employment.’ 
It is not deprivation of work, in itself, that is prohibited, 
but any such deprivation as results, or is related to union 


210 Section 7 of the Act reads: 


Employees shall have the right to sclf-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, and shall also 
have the right to refrain from any or all of such activities except to the 
extent that such right may be affected by an agreement requiring member- 
ship in a labor organization as a condition of employment as authorizd 
in section 8(a) (3). 
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activity." Because in these sections it is a hurt to the 
person’s employment that is outlawed, Board and court 
cases say they give employees a ‘‘right to work”’ free from 
unlawful discrimination. However, descriptive language 
in decided cases do not create rights in themselves. Such 
language does no more than restate the basic statutory 
right to form unions and to do so freely, without unlawful 
interference through work curtailment. If Standard in this 
case had deviated from the established seniority practice 
for economic reasons—because, for example, the type of 
work being performed in the labor pool and other depart- 
ments had changed and the skill of the boilermakers was 
inadequate—the layoffs might have been in violation of the 
CSPU contract, or of an implied promise to the boiler- 
makers, but they would not have constituted unfair labor 
practices under the statutory prohibitions underlying this 
case. Redress for layoffs in such a case would not rest 
with the Board, but with the regular courts of law. No 


economic justification is urged in this case. Admittedly, 
the discrimination, the layoff and the departure from the 
established seniority system, were imposed upon the boiler- 
makers because of the way they had voted in the election. 


Elsewhere in their briefs the Respondents rephrase their 
main argument by saying that apart from a collective bar- 
gaining contract an employee can not consider seniority, 
with its usual attendant preferences against layoffs, as a 
condition of his employment."* The reported decisions on 
which they rely support only one-half of their broad state- 
ment. The courts have indicated that seniority rights are 
not inherent characteristics of employment as such.“ This 


11 The Radio Officers’ Union of the Commercial Telegraphers Union, AFL 
y. N.L.R.B., 347 U.S, 17. 


12 Thus, CSPU’s attorney stated at oral argument: ‘‘in the absence of 
seniority provisions the employee has no job rights whatever.’” 


13 Trailmobile Co. v. Whirls, 331 U.8. 40; Ryan v. New York Central Railroad, 
267 Michigan 202; Gavigan’s Bookbinders Union, Pa. Sup. Ct., 43 LREEM 2348. 
These cases, and others cited by the Respondents (Ford Motor Co, v. Huffman, 
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does not mean to say, however, that when an employer sees 
fit, for business or moral reasons sufficient to itself, to grant 
and make seniority prerogatives a condition of employment 
or an element of compensation for faithful work performed, 
the resultant seniority rights relate any the less to ‘‘tenure 
of employment’ as the phrase is used in Section 8(a) (3) of 
the Act. No case need be cited for the proposition that an 
employer violates Section (a) (3) when, contrary to his past 
seniority practices, he lays off an employee out of term 
because of his union activities; and most of the decisions 
in which the Board found such unfair labor practices were 
situations where there had been no union in the picture at 
all. Indeed, a seniority status, acquired by grant of an 
employer by virtue of long employment, is literally a ‘‘ten- 
ure of employment’’ and therefore an area in which the 
Statute prohibits discrimination by an employer. Com- 
pare: Pacific Intermountain Express Co., 107 NLRB $37, 
The fact of discrimination against the 17 boilermakers is 
the clearest matter established by this record. 


Still another contention is made in defense, one which is 
phrased in different words but which I view as another 
attempt to urge the same basic argument discussed above. 
The Respondents advance the theory that when the boiler- 
makers voted for Local 483, or when the Board held all 
boilermakers—including the 17—eligible to vote for that 
union, all of these employees could only thereafter be rep- 
resented by Local 483, could not be covered by the CSPU 
contract, and could not legally look to CSPU’s assistance 
in continuing to enjoy their employment tenure—or seni- 
ority prerogatives—in the operating and maintenance unit. 
Precisely by what reasoning these blanket statements—not 
supported by any decisional authority or express statutory 


345 U.S, 330; Aeronautical Industrial District Lodge 7#7 v. Campbell, 337 
U.S. 521), relate to other statutes. They are all inapposite here for the further 
reason that none involved collective bargaining agreements which attempted 
to discriminate against particular employees embraced within the bargaining 
umtt on the basis of their union activities. Cf: Gaynor News Co., Inc. v. 
N.L.R.B., 347 U.8 17 
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language—serve to excuse the otherwise clearly unlawful 
acts committed by the Respondents, is nowhere explained. 


The Respondents appear to misconceive the purport of 
the Board’s unit determination in a representation case. 
The Board does not include in the bargaining unit particu- 
lar individual employees, but joins instead particular jobs. 
The common denominator which serves to unite a group 
for bargaining purposes—called community of interest by 
the Board—is found in the various aspects of the work 
which job classifications or descriptions call for. The unit 
is not determined by common characteristics found in the 
individual employees who chance, at any given moment, to 
oceupy these jobs. Where, for example, the Board exam- 
ines among other things the skill or perhaps journeyman 
status which the employees possess, it does so only because 
in this manner is revealed the skills required to do the work 
in the jobs involved. And again, it is the job which is of 
concern in the unit arrangement; not the named individuals 
at work.”* 


It is for this reason that a union selected by the ma- 
jority of employees at work on election day remains the 
bargaining agent of employees who enter the unit in nor- 
mal turnover later. Indeed, the same single job can be 
held successively by any number of employees over a 
given period and the union always bargainings for the job, 
regardless of change in incumbent. Similarly, the Board 
holds elections even knowing of anticipated expansions of 
the employee complement in the unit. The reason here 
is because the jobs which additional employees will hold 


14 1. P. Wasson and Co., 105 NLRB 373: ¢¢,.. the Board’s unit delineations 
are based on functionally related work categories, and all employees performing 
like work are necessarily included in the unit regardicss of their tenure of 
employment.’’ (Emphasis in original.) See, also, Sixtcenth Annual Report 
of the National Labor Relations Board, page 120: ‘Our unit finding is based 
upon functionally related occupational categories, and all employees working 
at jobs within the unit are necessarily included and entitled to representation, 
irrespective of the tenure of their employment.’’ (Emphasis added.) 
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are of the same kind as those included in the unit found 
appropriate. Restated: the jobs are included—not the 
individual employees. 


Pursuant to these basic principles of Board law in the 
field of representation cases, on April 16, 1958, when the 
Board certified Local 483 as the bargaining agent for the 
‘‘boilermaker department,” it meant that thereafter that 
union would bargain with the Company concerning ‘‘rates 
of pay, wages, hours of employment and other conditions 
of employment’’ applicable to work, or jobs in the boiler- 
maker department. By like reasoning, CSPU remained the 
bargaining representative for all jobs still falling in the 
existing operations and maintenance unit, including all 
labor pool jobs and all premium jobs in areas outside the 
boilermaker department. And as the 17 boilermakers at 
issue were then working in jobs for which CSPU was bar- 
gaining agent, they were, to the extent that they had a 
vested employment in those jobs, entitled to be represented 
by CSPU. 


Nor is the foregoing fundamental principle inconsistent 
with the fact that a union represents employees. It speaks 
to the employer on behalf of the individual workmen who 
oceupy the jobs inside the unit at the time of negotiations. 
As collective bargaining essentially concerns itself with the 
employee-employer relationship—or the conditions of em- 
ployment—necessarily the union becomes the spokesman of 
employees. But while the unit must have a stability in 
terms of job or departmental setup, it need not be and 
rarely is static in terms of employee complement. And 
so the selection of the union—what the Board calls resolu- 
tion of the question concerning representation—must also 
be determined by reference to the existing complement of 
employees at a given moment. Eligibility therefor merely 
means—as the standard Board formula reads—that a per- 
son in fact occupies an included job at that time, or works 
in it with sufficient frequency or for sufficient periods of 
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time to have enough interest in the question of whether 
or not bargaining for that job should be collective or by 
individuals. 


A regular part-time employee votes—and is said, loosely, 
to be included in the unit—even though he spends the major 
portion of his time working elsewhere.”* Another person, 
who occupies one of the individual jobs only sporadically 
or casually, does not vote. But both the casual and part- 
time worker, like the regular full-time man, are included in 
the unit in the sense that when they do find themselves oc- 
eupying an included job, they are represented by the union 
for such employment within the unit. 


And, finally, the Board has expressly applied these same 
principles to those instances, like the situation here pre- 
sented, where the part-time, or transient employee—so to 
speak—spends all of his time with a single employer al- 
though part of such time is in the bargaining unit in ques- 
tion”? That all this adds up to a conclusion that the 17 boil- 


ermakers were properly included in both the boilermaker 
department unit of Local 483, and in the operations and 
maintenance unit of CSPU, is conclusively shown by direct 
analogy to the Board’s decision in Kennecott Cooper Cor- 
poration, 106 NLRB 390, where the Board held a named 
employee eligible to vote in each of two severance craft 
voting groups.”* 


15 Evening News Publishing Co., 93 NLRB 1355. 
16 Silverwood’s, 92 NLEB 1114. 
17 The Ocala Star Banner, 97 NLEB 384. 


18To the same effect, Huntley-Van Buren Co., 122 NLEB No, 111, where 
a temporary guard was permitted to vote in the production and maintenance 
unit. The Board said ‘*‘. .. Akin, so long as he performs any guard duties, 
will not be in the production and maintenance unit and, during that period, 
the Petitioner, if certified as a result of this election, may not bargain for him. 
It is only at such time as he is relieved of his guard duties and returns to his 
regular job within the unit that the Petitioner, if certified, may represent his 
interest, ’” 
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A last contention of the Respondent is that the 17 boiler- 
makers had been excluded from the current CSPU contract, 
and that because this was done pursuant to Board law, there 
were no seniority privileges remaining to them.” This 
argument is wedded to the same fallacy underlying the 
earlier contentions. It is not directly named individuals, 
personally indentifiable at a given moment, who are covered 
by a collective bargaining agreement, but jobs, or employee 
clasifications. What the parties excluded therefore from 
their contract coverage was boilermaker work, or jobs, and, 
in consequence, all employees engaged in such work, They 
did not, and could not, exclude the labor pool jobs, or the 
premium jobs then held by the 17 employees named in the 
complaint. And with the jobs always go the people who are 
at work. 


In any event, however phrased—as an exclusion of 17 
employees from the CSPU contract coverage, as a disparate 
treatment of a class of employees included in the unit rep- 


resented by CSPU, or as a sheer denial of employment— 
it is clear that CSPU caused the Company to remove the 
17 employees from their jobs solely because they had elect- 
ed to be represented by Local 483 in their boilermaker work 
assignments instead of by CSPU. This was a discrimination 
against them in their “tenure of employment’? which the 
Statute forbids. 


All of the foregoing reasoning applies equally to the 
Respondents’ rejection of bids by four of these employees 
(Jones, Schoeneweis, Best and Lankford) for permanent 


19 In accordance with the rule of Midwest Piping, 63 NLRB 1060, reaffirmed 
recently in Shea Chemical Corp., 121 NLEB No. 129, Standard and CSPU 
suspended their practice of bargaining for boilermakers during the pendency 
of the craft severance representation proceeding. Therefore, the recognition 
clause of their 1957 contract, in effect when the 17 were laid off, reads ‘¢. . . 
exclusive of all employees involved in the representation cases Nos. 14-RC-3118 
[Boilermakers] and 14-RC-3120 pending before the National Labor Relations 
Board.’?’ 
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transfer into departments other than boilermaker.” In No- 
vember 1957 and February 1958, when they bid for job 
openings posted by the Company, they were at work 
on jobs included in the operation and maintenance unit 
represented by CSPU. It was an incident of their em- 
ployment—a benefit accorded by the Company, and codi- 
fied in the CSPU contract which related to their labor 
pool jobs”, that they were compensated in part by the 
privileges of bidding into other jobs inside the bargain- 
ing unit, in addition to the relative protection against 
layoff assured by their plant seniority. All the employees 
were aware of CSPU’s announced intention to force the 
Company to lay off a number of labor pool employees 
carrying boilermaker seniority, and it may well be that 
these four were secking only to avoid the economic hurt 
which eventually hit them. The material value of particu- 
lar benefits received in return for employment are not for 
me to assess. It suffices, for purposes of resolving the 
issue raised in the complaint, that these employees had 
long enjoyed such bidding or transfer privileges in their 
employment, that such established benefits were taken 
from them, and that the reason was one proscribed by the 
statute. 


20 It was not shown that Miller had sufficient seniority in February 1958 to be 
entitled to the transfer he bid for, and the General Counsel conceded he had 
too little. I therefore find no support for the complaint allegation that denial 
of Miller’s request was an unfair labor practice. 

The complaint also alleges the commission of a separate unfair labor practice 
in the denial of E. C. Jones’ request, in November 1957, to be transferred out 
of the boilermaker department into the labor pool, which is not a department 
or promotional group at all. There is no proof in the record that such mere 
relinquishment of seniority or departmental classification was provided for in 
the established system, or that the Company had ever accorded such privilege 
to its employees. Asked by the Trial Examiner at the hearing to explicate his 
theory of the complaint at this point, the General Counsel deferred a reply for 
his brief; the brief does not touch upon it, I find this allegation of the 
complaint also unsupported by the proof. 


21J. I. Case v, N.L.B.B., 321 U.8, 322, 


On the issue raised by these rejected bids, I cannot 
escape the conclusion which logically flows from the rea- 
soning and decisions discussed above. In effect, the Re- 
spondents urge a contrary conclusion because, in their 
view, by like reasoning the Board would be compelled 
to rule that boilermakers who never previously had been 
assigned out of boilermaker work could also bid out of 
their department to permanent positions in the opera- 
tions and maintenance unit, and to displace employees 
with greater seniority there. And they may be correct. 
Indeed, the record also shows that ‘‘boilermakers,’’ while 
working in a labor pool, retain the established right to 
do a proportionate share of any overtime work that may 
be needed from time to time in the boilermaker depart- 
ment. The Respondents ask whether their past practice 
must continue despite the change in the collective bargain- 
ing situation now with two separate units in place of the 
old single one. These last questions, and others of like 
kind, are not in issue in this case and need not be an- 
swered by me. The Board has recognized that the entire 
principle of craft severance gives rise to problems; it did 
not deem that fact sufficient to deny elections in such 
eases.” It is to be expected that in some cases the result- 
ing problems will be few and minor and in others they 
may be multiple and aggravated. The wisdom of the 
Board’s rulings, and of its case to case application of 
overriding basic principles, are not for me to criticize. 


Accordingly, in view of the foregoing, I find that by 
causing Standard Oil Company to layoff the employees 


22 See, American Potash & Chemical Corp,, 107 NLRB 1418, 1422: 


++. we have given grave consideration to the argument of employer and 
union groups that fragmentation of bargaining units in highly integrated 
industries which are characteristic of our modern industrial system can 
result in loss of maximum efficiency and sometimes afford an opportunity 
for jurisdictional disputes as to work assignments. We are cognizant of 
the disruptive economic and social conditions that can and sometimes do 
occur as the result of craft existence in industrial plants,... 


36 


named in the complaint, and in causing the Company to 
reject the bids of four of them for permanent transfer, 
the Respondent Union violated Section 8 (b) (2) and 
8 (b) (1) (a) of the Act, and that by so laying off those 
employees and denying transfers to four of them, the Re- 
spondent Company violated Section 8 (a) (1), (2) and (3) 
thereof. 


IV. The effect of the unfair labor practices upon 
commerce 


The activities of the Respondents set forth in Section 
III above, occurring in connection with the operations of 
the Company set forth in Section I above, have a close, 
intimate and substantial relation to trade, traffic and com- 
merce among the several States, and tend to lead to 
labor disputes burdening commerce and the free flow of 


commerce. 
The Remedy 


Having found that the Respondents have engaged in 
certain unfair labor practices, I will recommend that 
they cease and desist therefrom and take certain affirm- 
ative action designed to effectuate the policies of the Act. 


I will recommend that the Respondent Union cease and 
desist from causing or attempting to cause Standard Oil 
Company to layoff or to deny employment or transfer to 
its employees because they choose to be represented, in 
any aspect of their work, by a union other than the Re- 
spondent Union. 


I will also recommend that the Respondent Company 
cease and desist from laying off its employees, or other- 
wise discriminating against them in their employment 
because they choose to be represented, in any aspect of 
their work, by a union other than the Respondent Union. 


TI will also recommend that the Respondent Company be 
ordered to offer to the employees listed in Appendix A at- 
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tached hereto immediate and full reinstatement to their 
former or substantially equivalent positions, without preju- 
dice to their seniority or other rights or privileges. 


I will further recommend that the Respondents jointly 
and severally make whole the employees listed on Appen- 
dix A for any loss of pay they may have suffered by rea- 
son of the discrimination against them, by payment of a 
sum of money equal to the amount they normally would 
have earned as wages from the date of their layoff to the 
date of the offer of reinstatement, less their net earnings 
during said period, with back pay computed on a quarterly 
basis in the manner established by the Board in F. W. 
Woolworth, 90 NLRB 289, 291-294. I will also recommend 
that the Respondent Company make available to the Board 
upon request, payroll and other records to facilitate the de- 
termination of the amounts due under this recommended 
remedy. Respondent Union shall not be liable for hack pay 
accruing 5 days after it shall have notified the Respondent 
Company in writing that all objections to the employment— 
with full seniority rights—of these employees have been 
withdrawn and that it formally requests their reinstate- 
ment. 


In view of the nature of the unfair labor practices com- 
mitted the commission of similar and other unfair labor 
practices reasonably may be anticipated. I shall therefore 
recommend that the Respondents be ordered to cease 
and desist from in any manner infringing upon the right 
guaranteed to employees under the provisions of the Act 
and from further discrimination against employees. 


Upon the basis of the foregoing findings of fact and 
upon the entire record of the case I make the following: 


Conclusions of Law 


1. Central States Petroleum Union, Local 115, is a 
labor organization within the meaning of Section 2 (5) of 
the Act. 
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2. Standard Oil Company, an Indiana Corporation is an 
employer within the meaning of Section 2(2) of the Act. 


3. By causing the Company to discriminate against the 
employees named on Appendix A attached hereto, in vio- 
lation of Section 8(a) (3) of the Act, Respondent Union 
has engaged in unfair labor practices within the meaning 
of Section 8 (b) (2) of the Act, and has restrained and 
coerced those employees in the exercise of their rights 
guaranteed in Section 7 of the Act and has thereby en- 
gaged in unfair labor practices within the meaning of 
Section 8 (f) (1) (A) of the Act. 


4. By laying off the employees named on Appendix A 
on April 17, 1958, and by denying transfers to some of 
its employees, at the request of the Respondent Union, 
the Respondent Company has encouraged membership in 
the Respondent Union in violation of Section 8 (a) (2) of 
the Act, and has discriminated against them in violation 
of Section 8 (a) (3) thereof. 


5. By such discrimination, Respondent Company had 
interfered with, restrained and coerced its employees in 
the exercise of rights guaranteed in Section 7 of the Act, 
and has thereby engaged in unfair labor practices viola- 
tive of Section 8 (a) (1) of the Act. 


The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2 (6) and (7) of the Act. 
RECOMMENDATIONS 


On the basis of the foregoing findings of fact and con- 
clusions of law, I recommend that: 


I. Central States Petroleum Union, Local 115, its offi- 
cers, agents, representatives, successors and assigns, shall: 


1. Cease and desist from: 


(a) Causing or attempting to cause Standard Oil Com- 
pany, or any other employer to layoff employees or in 


a Ns “eee oe” Cis sol 
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any other manner discriminate against employees, in vio- 
lation of Section 8 (a) (3) of the Act; 


(b) In any other manner restraining or coercing employ- 
ees in the exercise of the rights guaranteed in Section 7 
of the Act, including the right to refrain from engaging 
in any or all the activities guaranteed thereunder, except to 
the extent that such rights may be affected by an agree- 
ment requiring membership in a labor organization as a 
condition of employment as authorized by Section 8 (a) 
(3) of the Act. 


2. Take the following affirmative action which I find will 
effectuate the policies of the Act: 


(a) Notify the Company in writing that it withdraws all 
objections to the employment of the employees listed on Ap- 
pendix A and to their assignment or transfer to jobs in ac- 
cordance with previously enjoyed seniority rights, and that 
it requests the Company to offer them immediate and full 


reinstatement to their former or substantially equivalent 
positions; 


(b) Jointly and severally with the Company make whole 
the employees listed on Appendix A for any loss of pay 
they may have suffered by reason of the discrimination 
against them, in the manner set forth in Section entitled, 
The Remedy; 


(c) Post at the business office of Respondent Union and 
at all places where notices to stewards and members are cus- 
tomarily posted, copies of the notice attached hereto as Ap- 
pendix B. Copies of this notice will be furnished by the 
Regional Director for the Fourteenth Region, and after 
being duly signed by Respondent Union shall be posted by 
it immediately on receipt thereof, and be maintained for 
sixty (60) consecutive days thereafter. Reasonable steps 
shall be taken by said Respondent to insure that such 
notices are not altered, defaced, or covered by any other 
material; 
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(d) Mail to the Regional Director for the Fourteenth Re- 
gion signed copies of Appendix B, for posting, Respondent 
Company willing, at the latter’s place of business in places 
where notices to employees are customarily posted; 


(e) Notify the Regional Director for the Fourteenth Re- 
gion, in writing, within twenty (20) days from the date of 
the receipt of this Intermediate Report and Recommended 
Order what steps have been taken by said Respondent in 
compliance therewith. 


II. Standard Oil Company, its agents, successors and as- 
signs, shall: 


(1) Cease and desist from: 


(a) Encouraging membership in or assigning Central 
States Petroleum Union, Local 115, or any other labor or- 
ganization of its employees, by laying off employees because 
they choose to be represented, in any aspect of their work, 
by a union other than said Local 115, or by discriminating 


in any other manner in regard to hire or tenure of employ- 
ment or any term or condition thereof, except as authorized 
by Section 8 (a) (3) of the Act; 


(b) In any other manner intefering with, restraining, or 
coercing employees in the existence of the right to self- 
organization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their own 
choosing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid or pro- 
tection, or to refrain from any or all of such activities, ex- 
cept to the extent that such right may be affected by an 
agreement requiring membership in a labor organization as 
a condition of employment, as authorized in Section 8 (a) 
(3) of the Act. 


(2) Take the following affirmative action which I find 
will effectuate the policies of the Act: 
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(a) Offer to the employees listed on Appendix A im- 
mediate and full reinstatement to their former or sub- 
stantially equivalent position without prejudice to senior- 
ity or other rights and privileges in the manner set forth in 
the section above entitled ‘‘ They remedy’’; 


(b) Jointly and severally with Central States Petroleum 
Union, Local 115, make whole the employees listed on Ap- 
pendix A for any loss of pay they may have suffered by 
reason of the discrimination against them, in the manner 
set forth in the section of this Intermediate Report entitled 
‘«The remedy”; 


(c) Preserve and make available to the Board or its 
agents, upon request, for examination and copying all pay- 
roll records, social security payment records, timecards, 
personnel records or reports, and all other records neces- 
sary to determine the amount of back pay due under the 
terms of these recommendations; 


(d) Post at its place of business at Wood River, Illinois, 
copies of the notice attached hereto and marked Appendix 
C. Copies of said notice, to be furnished by the Regional 
Director for the Fourteenth Region, shall, after being duly 
signed by Respondent Company be posted by it immedi- 
ately upon receipt thereof and maintained for at least sixty 
(60) consecutive days thereafter in conspicuous places, in- 
cluding all places where notices to employees are custo- 
marily posted. Reasonable steps shall be taken by Re- 
spondent Company to insure that said notices are not al- 
tered, defaced, or covered by any other material; 


(e) Notify the Regional Director for the Fourteenth Re- 
gion, in writing, within twenty (20) days from the date of 
receipt of this Intermediate Report and Recommended Or- 
der what steps it has taken to comply herewith. 


It is further recommended that unless the respective 
Respondents shall, within twenty (20) days from the receipt 
of this Intermediate Report and Recommended Order, noti- 


42 


fy said Regional Director, in writing, that they will com- 
ply with the foregoing recommendations, the National La- 
bor Relations Board issue an order requiring them, or any 
of them, as the case may be, to take the aforesaid action. 


Dated at Washington, D. C., this 3rd day of March 1959. 


/s/ Tuomas A, Ricctr 
Thomas A. Ricci 
Trial Examiner 


—_—_ 


APPENDIX A 


Kenneth Best 
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J. A. LankrorD 
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APPENDIX B 
NOTICE TO MEMBERS OF THIS UNION 
AND 
EMPLOYEES OF STANDARD OIL COMPANY 


Pursuant To THE RECOMMENDATIONS OF A TRIAL EXAMINER 
of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
we hereby give notice that: 


WE WILL NOT cause, or attempt to cause, STANDARD 
OIL COMPANY, or any other employer to lay off employ- 
ees or in any other manner discriminate in regard to hire, 
tenure of employment, or any term or condition of employ- 
ment, except as authorized by Section 8 (a) (3) of the Na- 
tional Labor Relations Act. 


WE WILL NOT in any other manner restrain or coerce 
employees of STANDARD OIL COMPANY, or of any 


other employer, in the exercise of the right to self-organi- 
zation, to form, join or assist labor organizations, to bar- 
gain collectively through representatives of their own 
choosing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid or pro- 
tection, or to refrain from any or all such activities, except 
to the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as a 
condition of employment, as authorized in Section 8 (a) (3) 
of the National Labor Relations Act. 


WE WILL jointly and severally with STANDARD OIL 
COMPANY, make 


Kenneth Best 
George A. Clayton 
Victor Couch 

J.D. Evans 

Floyd Friedline 


Samuel R. Guarino 
Marion Hooper 

E. C. Jones 

John Kladar 

J. A. Lankford 
Jack Lavite 

Fred G. March 
Ralph L. Miller 
Ralph Ramsier 
Ralph Schoeneweis 
George Stimac 
Charley Towey 


whole for any loss of pay suffered as a result of the discrim- 
ination against them. 


WE HAVE NO objection to the employment of said em- 
ployees with full seniority rights by STANDARD OIL 
COMPANY, and we request that company to offer them 
immediate and full reinstatement to their former or sub- 


stantially equivalent position, without prejudice to senior- 
ity or other rights and privileges. 


CentraL States Petroteum Union, Locau 115 


This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 


APPENDIX C 
NOTICE TO ALL EMPLOYEES 


PURSUANT TO THE RECOMMENDATIONS OF A TRIAL EXAMINER 
of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
we hereby notify our employees that: 


WE WILL NOT encourage membership in or assist 
CENTRAL STATES PETROLEUM UNION, LOCAL 115, 
or any other labor organization of our employees, by laying 


45 


off employees because they choose to be represented, in any 
aspect of their work, by a union other than said Local 115, 
or by discriminating in any other manner in regard to hire 
or tenure of employment or any term or condition thereof, 
except as authorized by Section 8 (a) (3) of the Act. 


WE WILL NOT in any other manner interfere with, re- 
strain, or coerce employees in the exercise of the right to 
self-organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives of 
their own choosing, and engage in concerted activities for 
the purpose of collective bargaining or other mutual aid or 
protection, or to refrain from any or all of such activities, 
except to the extent that such right may be affected by an 
agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 8 
(a) (3) of the National Labor Relations Act. 


WE WILL offer 


Kenneth Best 
George A. Clayton 
Victor Couch 

J. D. Evans 

Floyd Friedline 
Samuel R. Guarino 
Marion Hooper 

E. C. Jones 

John Kladar 

J. A. Lankford 
Jack Lavite 

Fred G. March 
Ralph L. Miller 
Ralph Ramsier 
Ralph Schoeneweis 
George Stimac 
Charley Towey 
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immediate and full reinstatement to their former or sub- 
stantially equivalent position without prejudice to their 
seniority or other rights and privileges. 


WE WILL jointly and severally with CENTRAL 
STATES PETROLEUM UNION, LOCAL 115, make 


Kenneth Best 
George A. Clayton 
Victor Couch 

J.D. Evans 

Floyd Friedline 
Samuel R. Guarino 
Marion Hooper 

E. C. Jones 

Jobn Kladar 

J.A. Lankford 
Jack Lavite 

Fred G. March 
Ralph L. Miller 
Ralph Ramsier 
Ralph Schoeneweis 
George Stimac 
Charley Towey 


whole for any loss of pay suffered as a result of the discrim- 
ination against them. 


All of our employees are free to become, remain, or re- 
frain from becoming, members of any labor organization, 
except to the extent this right may be affected by an agree- 
ment in conformity with Section 8 (a) (3) of the National 
Labor Relations Act. 

Sranparp Om Company 


This notice must remain posted for 60 days from the date hereof, and 
must not be altered, defaced, or covered by any other material. 
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Agreed Statement of Facts 


(Submitted Before the Trial Examiner on 
November 18, 1958] 


1. Standard Oil Company (herein referred to as Stand- 
ard) is an Indiana corporation with its principal office and 
place of business situated in Chicago, Illinois. Standard 
is now and was at all of the times relevant to this proceed- 
ing engaged in the business of refining, transporting and 
marketing of petroleum and petroleum products. Its prin- 
cipal refinery operations are conducted at Casper, Wyo- 
ming; Mandan, North Dakota; Whiting, Indiana; Sugar 
Creek, Missouri; Neodesha, Kansas; and Wood River, Il- 
linois. Its marketing operations are conducted in fifteen 
mid-western states. It is agreed for purposes of this pro- 
ceeding that Standard annually ships products valued in 
excess of $50,000 across state lines, and is subject to the 
jurisdiction of the National Labor Relations Board (herein 
referred to as the Board). 


2. Local No. 115, Central States Petroleam Union (herein 
referred to as CSPU 115) is a labor organization within the 
meaning of the National Labor Relations Act, as amended 
(herein referred to as the Act). 


3. Local No. 483, International Brotherhood of Boiler- 
makers, Iron Shipbuilders, Blacksmiths, Forgers and Help- 
ers, AFL-CIO (herein referred to as Boilermakers 483) is 
a labor organization within the meaning of the Act. 


4, The only part of Standard’s operations involved in 
these proceedings is the Wood River, Illinois, refinery 
(herein referred to as the refinery) at which a variety of 
petroleum products is produced including gasolines, fuel 
oils, lubricants, liquefied petroleum gases, asphalts and 
chemicals. The refinery covers an area of approximately 
1,000 acres. It is located at Wood River, Illinois, close to 
refineries operated by Shell Oil Company and Sinclair Re- 
fining Company. The refinery is under the general super- 
vision of Manager L. H. Butterworth and is organized for 
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purposes of supervision into the following principal divi- 
sions: Research, Accounting, Employee and Community Re- 
lations, Heavy Oils, Light Oils, Chemicals, Utilities, Engi- 
neering, and Mechanical. 


5. The operating and maintenance employees work prin- 
cipally in the Heavy Oils, Chemicals, Light Oils and Utility 
Divisions (sometimes collectively referred to as “‘Operat- 
ing’’ or ‘‘Process’’) and the Mechanical Division. These 
departments are broken down into promotional groups. (In 
employee and Company seniority parlance the promotional 
groups are frequently also referred to as ‘‘departments’’, 
even though a department may have within itself more than 
one promotional group.) In October 1956 there were ap- 
proximately 1300 operating and maintenance employees. 


6. In 1937 CSPU 115 became the recognized collective 
bargaining agent for all non-supervisory employees at the 
refinery. From 1937 until 1951 CSPU 115 continued to be 
the exclusive collective bargaining representative for all 
non-supervisory employees at the refinery and in such ca- 
pacity negotiated a series of collective bargaining agree- 
ments with Standard. In 1951 CSPU 115 and Standard 
amended their then existing collective bargaining agree- 
ment so as to limit the coverage thereof to a unit composed 
of “operating and maintenance employees’’ and excluding 
all guards, professional and clerical employees. This 
amendment followed a 1951 NLRB consent election among 
these operating and maintenance employees in which 982 
votes were cast for CSPU 115, 104 votes for International 
Union of Operating Engineers, AFL, and 4 for Standard 
Oil Employees Maintenance and Production Workers Coun- 
ceil, AFL. 


7. Exhibit 1-S attached hereto is a true and correct 
copy of the terms and provisions of the collective bargain- 
ing agreement executed by Standard and CSPU 115 on 
March 11, 1955 covering the above-mentioned operating and 
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maintenance unit which continued in effect until December 
27, 1956. 


8. The collective bargaining agreement between Standard 
and CSPU 115 executed March 11, 1955 (Exhibit 1-S) pro- 
vided for the following types of seniority: 


(a) plant service 

(b) divisional service 

(c) departmental service 

(d) promotional group service 


All employees in job classifications above common labor 
were listed on separate seniority lists for each promotional 
group. In the Mechanical Division, for example, separate 
seniority lists were maintained for boilermakers, riggers, 
welders, electricians, painters, pipe gang, ete. 


9. The workloads for the various operating and mainte- 
nance groups and departments are not constant but fluctu- 


ate greatly from time to time. The need for men in a de- 
partmental or promotional group seldom coincides with the 
number of men earried on the group’s seniority list. 


10. In accordance with the seniority provisions of the 
collective bargaining contract between Standard and CSPU 
115 executed March 11, 1955 (Exhibit 1-S) employees with 
lesser seniority standing in their respective promotional 
groups moved from job to job throughout the operating and 
maintenance unit of the refinery as the need for men in one 
group decreased and the need for men in another group 
increased. This ebb and flow of employees from one promo- 
tional group to another was governed by and based upon 
each employee’s contractual seniority standing relative to 
(1) the other employees in his promotional group, (2) the 
other employees in his department, (3) the other employees 
in his division, and (4) the other employees in the plant. 
Those employees having the least seniority standing on any 
promotional group seniority list, for whom there was no 
work available in that group were ‘‘bumped back’’ from 
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their promotional group to the so-called labor pool. De- 
pending on his departmental, divisional and plant service, 
each ‘“‘bumped back” employee either moved into another 
operating or maintenance job, augmenting the manpower 
in a promotional group having insufficient men on its own 
seniority list to fill the manpower requirements of that 
group at that particular time, or remained at common labor. 


When the work shortage was so great that bumped back 
employees could not be absorbed into the various promo- 
tional groups or at common labor, then under the collective 
bargaining agreement employees with the least plant serv- 
ice would be laid off. 


(The ‘‘labor pool’’ is not be confused with the Refinery 
Labor Department. The labor pool is not a group, depart- 
ment or division for seniority purposes. Bumped back em- 
ployees in the labor pool continue to accumulate the group, 
departmental, divisional and plant service in the respective 
groups from which they were bumped; they acquire no 
seniority rights to the labor pool itself. The Refinery Labor 
Department, on the other hand, is a department for senior- 
ity purposes, consisting of most of the least attractive jobs 
in the refinery. It was established as a seniority depart- 
ment so as to provide more incentive in the way of tenure 
for employees. Employees bidding into the Refinery La- 
bor Department accumulate seniority therein. When em- 
ployees are bumped back to the labor pool from the Refinery 
Labor Department they continue to accumulate seniority in 
the Refinery Labor Department in the same manner em- 
ployees bumped back from the transportation, boilermaker 
or any other seniority departments continue to accumulate 
seniority in their respective departments.) 


11. This bumping back to the labor pool and the movement 
from the labor pool into the various different jobs through- 
out the refinery, pursuant to the collective bargaining agree- 
ment between Standard and CSPU 115, executed March 11, 
1955 (Exhibit 1-S), is illustrated by the following diagram: 


The entire circle represents the single, plant-wide operat- 
ing and maintenance bargaining unit as it existed in Octo- 
ber 1956, divided illustratively into several of its promo- 
tional groups, departments and divisions. The arrows re- 
flect the movement of personnel at a time when the man- 
power requirements in the Light Oils Division and the 
welder and insulator groups exceeded the number of em- 
ployees carried on those respective seniority lists, and when 
the number of employees listed on the respective seniority 
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lists for the Heavy Oils Division and the boilermaker, paint- 
er and rigger groups exceeded manpower requirements for 
those groups. Under such circumstances, the men with the 
highest seniority standings in their respective groups would 
be retained to meet the workloads of those groups; all those 
with lesser seniority standing would be bumped back from 
Heavy Oils and from boilermakers, painters and riggers 
into the labor pool. Under the Standard-CSPU 115 work- 
ing agreement executed March 11, 1955 (Exhibit 1-S) each 
bumped back employee, depending on his relative depart- 
mental, divisional and plant service (i.e., relative to the 
other bumped back employees in the labor pool) moved from 
the labor pool into jobs with the welders and insulators and 
in the Light Oils Division, for which jobs they received the 
group entrance rates (which are higher than the common 
labor rate). Or if the manpower requirements in the weld- 
ers, insulators and Light Oils Division were insufficient 
to absorb all bumped back employees, some would be re- 
tained in the labor pool where the choice of premium rated 
labor jobs would be given on the basis of plant seniority. 
The arrows would be exactly reversed another given time 
when the workloads in the Heavy Oils Division, boilermak- 
ers, painters and riggers required more employees than the 
number of men on those respective seniority lists, and there 
was an excess of employees carried on the Lights Oils Di- 
vision and welder and insulator seniority lists. 


12. Under such bumping arrangement each employee in 
the operating and maintenance bargaining unit continued 
to hold his relative standing on the seniority list of his 
promotional group. Each bumped back employee continued 
to hold the contractual right to fill a job in his own pro- 
motional group superior to any other persons except those 
with a higher seniority standing in the same group. Hach 
bumped back employee retained the right to share equally 
any overtime and call-out opportunities in his own promo- 
tional group with all the other employees on that group sen- 


iority list. The choice of vacation times was given on the 
basis of each man’s promotional group seniority list stand- 
ing irrespective of whether he was bumped back. 


The following examples are factual and are typical of 
manpower usage in the refinery: 


(a) On October 19, 1956 when the representation petition 
was filed in Case No. 14-RC-3118 there was a total of 42 
men carried on the boilermaker department seniority list, 
34 of whom were working in the boilermaker department 
and 8 of whom were bumped back and working elsewhere at 
various other operating and maintenance jobs through the 
refinery labor pool. On that date there were 30 men carried 
on the rigger seniority list; 23 were engaged in rigging and 
7 were bumped back through the labor pool to other jobs. 
On the same date there were 9 men carried on the black- 
smith seniority list, but because of the blacksmith workload 
there were 11 men working as blacksmiths. Thus the regu- 
lar 9 blacksmiths carried on the blacksmith seniority list 


were augmented by bumped back employees from other 
groups. 


(b) At the time of the hearings in the above case, held 
in December 1956, of the 42 men on the boilermaker sen- 
iority list 33 were working in the boilermaker department 
and 9 were bumped back. At that time the 30 men on the 
rigger seniority list were augmented by 8 bumped back 
employees from other groups because there were 38 men 
needed to perform rigging. 


(c) On May 3, 1957, when Standard and CSPU 115 en- 
tered into their current contract (Exhibit 13-S) there were 
41 employees carried on the boilermaker department seni- 
ority list of whom 32 were working in the boilermaker de- 
partment and 9 were bumped back to various other operat- 
ing and maintenance jobs. On May 3, 1957, there were 
30 men on the rigger seniority list, 21 working as riggers 
and 9 bumped back. On May 3, 1957 there were 9 men car- 
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ried on the salvage helpers seniority list, but because of the 
workload requirements there were 11 men working as sal- 
vage helpers. 


(da) During the 2-week payroll period immediately pre- 
ceding the Board’s Decision and Direction of Election on 
August 20, 1957 in Case No. 14-RC-3118, there were 40 
employees on the boilermaker departmental seniority list, 
27 of whom worked in the department throughout the pe- 
riod. Two were bumped back most of the period but re- 
spectively worked 4 hours and 8 hours in the boilermaker 
department. Eleven were bumped back and working out 
of the labor pool during the entire pay period. During the 
same pay period there were 30 men carried on the rigger 
seniority list. Twenty-four of these men worked at rig- 
ging for the full period. One man worked 8 days at rigging 
and was bumped back 2 days. Two other men worked 3 days 
at rigging and were bumped back 7 days; and 3 of the 
riggers were bumped back for the full 2-week pay period. 
During this same pay period the crane helpers and truck 
drivers were among those augmented by bumped back em- 
ployees. 


(e) On the date of the election in Case No. 14-RC-3118, 
September 19, 1957, there were 39 men on the boilermaker 
department seniority list. Of the 39, 22 men were working 
in the boilermaker department and 17 were bumped back 
working elsewhere in other operations and maintenance 
jobs. On September 19, 1957, of the 30 men on the rigger 
seniority list, 19 worked as riggers and 11 were bumped 
back. On September 19 there were 22 men carried on the 
truck drivers seniority list but there were 27 employees 
working as truck drivers, the regular truck driver group 
being augmented by 5 bumped back employees. 


(f) On April 17, 1958, the date of the Board’s certification 
in Case No. 14-RC-3118 there were 33 men on the boiler- 
maker departmental seniority list of whom 16 were work- 
ing in the boilermaker department and 17 were bumped 
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back, working elsewhere in the refinery on various other 
jobs in operation and maintenance. On April 17, 1958 there 
were 27 men on the rigger seniority list, and 28 men en- 
gaged in rigging. On April 17, 1958 there were 26 men 
carried on the machinist seniority list but there were 35 
employees working as machinists, the regular machinist 
force being augmented by 9 employees bumped from other 
groups. 


(g) On August 12, 1958, the date on which the complaints 
herein were issued, 14 of the 33 men who had been listed 
on the boilermaker departmental seniority list were work- 
ing in the boilermaker department and 19 men were on 
layoff, including the 17 men named in paragraph V of the 
Complaint in the eases in which Standard is designated 
Respondent. On August 12, 1958 there were 27 men on the 
rigger seniority list, but 32 men employed at rigging. 


13. Under the Standard-CSPU 115 contract covering the 
single, plant-wide operating and maintenance bargaining 
unit executed March 11, 1955 (Exhibit 1-S) each employee 
had the opportunity to effect a permanent transfer (as 
distinguished from the temporary interchange under the 
bumping arrangement) by ‘‘bidding’’ from one promotional 
group to another if there was a vacancy in the promotional 
group to which the bid was made that would be open for 
30 days or longer. Under that agreement when an employee 
bid into a different promotional group his name was entered 
at the bottom of the seniority list for such promotional 
group and he lost all seniority standing in the promotional 
group from which he bid. Under such agreement the de- 
partmental, divisional and plant seniority governed the se- 
lection of the successful bidder. 


14. In September 1956, CSPU 115 gave due and timely 
notice to terminate, effective December 27, 1956, the above- 
mentioned contract executed March 11, 1955 (Exhibit 1-S). 
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15. In October 1956, Boilermakers 483 filed the follow- 
ing representation petitions with the Board in respect to 
employees at the refinery: 


(a) Case No. 14-RC-3118 covering a unit of boiler- 
makers, a copy of which is attached hereto as Exhibit 
2-8. 


(b) Case No. 14-RO-3119 covering a unit of welders, 
a copy of which is attached hereto as Exhibit 3-8, 
and which was dismissed because of the failure of 
Petitioner therein to make the requisite showing of 
interest. 


(c) Case No. 14-RC-3120 covering a unit of riggers, 
a copy of which is attached hereto as Exhibit 4S. 

(d) Case No. 14-RC-3126 covering a unit of boiler- 
makers, welders and riggers, a copy of which is at- 


tached hereto as Exhibit 5-S, and which later was 
withdrawn. 


16. On October 19, 1956 Local 338, International Hod 
Carriers, Building, and Common Laborers Union of Amer- 
iea filed a petition with the Board in Case No. 14-RC-3121 
covering a unit of refinery laborers, janitors and still clean- 
ers, a copy of which is attached hereto as Exhibit 6-S. 


On October 19, 1956 Local No. 8, Bricklayers, Masons and 
Plasterers International Union of America filed a petition 
with the Board in Case No. 14-RC-3122 covering a unit of 
refinery bricklayers, a copy of which is attached hereto as 
Exhibit 7-S. 

17. Cases Nos. 14-RC-3118, 14-RC-3120, 14-RC-3121 and 
14-RC-3122 were consolidated for purposes of hearing. The 
petition in Case No. 14-RC-3122 was withdrawn prior to 
hearing. On January 21, 1957, during the course of the 
hearing, Counsel for Petitioner therein announced that re- 
quest had been made to the Board to withdraw the petition 
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in Case No. 14-RC-3121 (R453-4). No record was made in 
said case and leave to withdraw was subsequently granted. 


18. Hearings were held in St. Louis in Cases Nos. 14-RC- 
3118 (unit of boilermakers), and 14-RC-3120 (unit of rig- 
gers) on December 17, 18, 19, 20 and 21, 1956, and Janu- 
ary 21, 22 and 23, 1957, in which hearings CSPU 115 inter- 
vened. The official stenographic report of the aforesaid 
hearings had and the exhibits received in evidence in such 
hearings are hereby made a part of this stipulation and 
of the official record in the instant proceeding. In this 
connection, it is stipulated and agreed that for the pur- 
poses of the instant proceeding all references in briefs and 
otherwise to the stenographic report of said representation 
proceedings shall be preceded by the designation ‘‘R’’ fol- 
lowed by the page number of said transcript and references 
to the exhibits in said representation proceeding shall be 
made by using the designation thereof as appears in said 
proceeding followed by a hyphen and the lettter “‘R”’. 


19. On November 12, 1956, Standard wrote the following 
letter to CSPU 115, to-wit: 


“‘Central States Petroleum Union, Local 115 
Wood River, Illinois 


Attention: Mr. Vernon Brave, President 
Gentlemen: 


You have recently received notification from the Na- 
tional Labor Relations Board of the filing of representation 
petitions by other labor organizations seeking to represent 
certain groups of employees who constitute part of the 
operating and maintenance bargaining unit represented by 
you. While we do not believe that the groups of employees 
involved constitute appropriate bargaining units, the peti- 
tions raise questions of representation which, in our judg- 
ment, should be resolved by the Labor Board. Pending 
such resolution of these questions, we desire to maintain 
a position of neutrality with respect to these conflicting 
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claims for recognition. We also intend to fulfill our con- 
tractual obligations to you and our obligations to continue 
to bargain with you with respect to the wages, hours and 
other working conditions of the employees unaffected by the 
representation petitions. 


In order that our position during the pendency of the 
representation proceedings may be clear, we wish to advise 
you as follows: 


1. We shall continue to recognize you and bargain with 
you as the exclusive collective bargaining representative of 
all the employees except those falling in the groups desig- 
nated in any pending representation petitions. 


92. We are immediately suspending all bargaining with 
you on new working agreement provisions and wages af- 
fecting the employees falling in the groups designated in 
any pending representation petitions. However, until the 
expiration of our working agreement, December 27, 1956, in 
accordance with our agreement, we shall continue to recog- 


nize you as the exclusive representative of such employees 
for the limited purpose of administering the provisions of 
our working agreement and handling individual grievances. 


3. After the expiration of our working agreement and 
until the representation questions are resolved, we shall 
not recognize you or any other labor organization as the col- 
lective bargaining agent for any employees falling in the 
groups designated in any pending representation petitions 
but will deal on an individual basis with such employees 
concerning any grievances that may arise. 


Yours truly, 


/s/ BR. P. Koox 
(Manager Employee & Community 
Relations Division) ” 


20. On December 27, 1956 the then current working agree- 
ment between Standard and CSPU 115 covering the oper- 
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ating and maintenance employees terminated. From Oc- 
tober 1956 until May 3, 1957 Standard and CSPU 115 en- 
gaged in collective bargaining over the terms and provi- 
sions of a new working agreement covering the rates of 
pay and other conditions of employment for all operating 
and maintenance personnel, exclusive of any employees des- 
ignated in the pending representation proceedings. In the 
period between December 27, 1956 and May 3, 1957 there 
was no contract covering any operating and maintenance 
employees. 

21. Exhibit 8-S attached hereto is a true and correct 
copy of a letter dated January 18, 1957 from CSPU 115 to 
Standard. 

92. Exhibit 9-S attached hereto is a true and correct copy 
of the brief filed by Standard with the Board in Cases 14- 
RC-3118 and 3120. 


93. Exhibit 10-S attached hereto is a true and correct 


copy of a letter dated March 5, 1957 from Standard to the 
Board transmitting Standard’s briefs in Cases 14-RC-3118 
and 3120 and requesting oral argument. 


94. Exhibit 11-S attached hereto is a true and correct 
copy of the brief dated March 5, 1957 and filed with the 
Board on or about March 7, 1957 by CSPU 115, Intervenor, 
in Cases 14-RC-3118 and 3120. 


25. Exhibit 12-S attached hereto is a true and correct 
copy of the brief filed with the Board by Boilermakers 483, 
Petitioner, in Cases 14-RC-3118 and 3120 on or about March 
4, 1957, in which, among other things, the following state- 
ments are made: 


‘The Company employs 42 boilermakers and helpers 
in its Boilermaker Department and carries these em- 
ployees on its Boilermaker Department and seniority 
list (Tr. 618) * * * Boilermakers temporarily assigned 
to the labor pool because of slack work in lieu of lay- 
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off (Tr. 35) are selected for such temporary assign- 
ment by inverse seniority and they retain their seni- 
ority in the Boilermaker Department while temporarily 
assigned to the Labor Pool and participate in Boiler- 
maker Shop overtime and callouts.’’ (pp. 4-5) 


‘‘Such temporary assignments to the labor pool to 
avoid layoff does not affect either the craft nature of 
the unit sought by the Boilermakers Union or the per- 
manent departmental affiliation of the boilermakers.” 


(p. 7) 


26. Exhibit 13-S attached hereto is a true and correct 
copy of the terms and provisions of the contract executed 
May 3, 1957, by and between Standard and CSPU 115 
(herein referred to as the ‘‘ May 3, 1957 contract’’) covering 
the following described bargaining unit of Wood River 
refinery employees: 


‘‘Operating and maintenance unit composed of all 
operating and maintenance employees exclusive of all 
(i) supervisors, (ii) professional employees and (iii) 
guards and watchmen as said terms are defined in the 
Labor Management Relations Act of 1947, and exclusive 
of all clerical employees, and exclusive of all employees 
involved in the representation cases Nos. 14-RC-3118 
and 14-RC-3120 pending before the National Labor Re- 
lations Board.’’ (Article 1, Section 1.01, page 4) 


27. On or about May 3, 1957 Standard and CSPU 115 
entered into an oral agreement, hereinafter referred to as 
the ‘‘gentlemen’s agreement’’, whereby it was agreed that, 
pending the determination of the questions concerning rep- 
resentation in the boilermakers and riggers Cases Nos. 14- 
RC-3118 and 14-RC-3120, the employees who had held se- 
niority in the boilermaker department and those who had 
held seniority as riggers under the March 11, 1955 contract 
(Exhibit 1-S) would be treated as though they had the same 
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rights which they had under the immediately preceding 
contract (Exhibit 1-S) in respect to work in the refinery 
labor pool and to work elsewhere in the refinery from and 
through the labor pool as well as the right to return to 
their regular department and group when the number of 
employees working therein was increased. No agreement 
was made by Standard and CSPU 115 in respect to the right 
of the employees involved in said representation proceed- 
ings to effect a permanent transfer (as distinguished from 
a temporary transfer due to lack of work in their regular 
department through the exercise of seniority by bid as 
provided in the 1955 contract (Exhibit 1-S) or otherwise. 


28, The May 3, 1957 contract between Standard and 
CSPU 115 provided for a 5% wage increase effective April 
16, 1957, and certain other contract changes including an 
additional paid holiday, time and one-half for hours worked 
on recognized holidays in addition to holiday pay, four 
weeks’ vacation after twenty years of service, increased 


lunch pay, and maintenance of rate under certain conditions 
in case of a ‘‘bump back’’ for the employees in the bar- 
gaining unit covered thereby. 


29. On May 22, 1957, on behalf of Standard, L. H. Butter- 
worth, Manager of Standard’s Wood River refinery, sent 
to CSPU 115 and Boilermakers 483 the following letter: 
“Central States Petroleum Union, Local 115 
P.O. Box 181 
Wood River, Illinois 


Attention: Mr. Vernon Brave, President 


Local 483, International Brotherhood of Boilermakers, 

Iron Shipbuilders, Blacksmiths, Forgers and Helpers, AFL- 
cIO 

Post Office Box 18 

Alhambra, Illinois 


Attention: Mr. Lloyd Hale, Business Agent 


Gentlemen: 


As you know, negotiations between this Company and 
Central States Petroleum Union, Local 115, recently result- 
ed in an agreement covering the employees in the Operating 
and Maintenance Bargaining Unit at the Company’s Wood 
River refinery, providing for a 5% wage increase effective 
April 16, 1957 and certain contract changes, including an 
additional paid holiday, time and one-half for hours worked 
on recognized holidays in addition to holiday pay, four 
weeks’ vacation after 20 years of service, increased lunch 
pay and maintenance of rate under certain conditions in 
case of a ‘‘bump back’’. 


Because of the pendency of N.L.R.B. representation pro- 
ceedings in cases Nos. 14-RC-3118 and 14-RC-3120 the wages 
and working conditions of the Boilermaker and Rigger 
groups were excluded from the negotiations and agreement 
with C.S.P.U., Local 115. This exclusion occurred because 
of the Company’s legal duty to refrain from recognizing 


any union as the exclusive bargaining representative of the 
employees in the Boilermaker and Rigger groups until the 
question of such representation is determined in accordance 
with N.L.R.B. proceedings. 


As both addressee unions were aware, the Boilermaker 
and Rigger employees work very closely with the other 
employees in the Operating and Maintenance Unit, and 
they may find it difficult to understand why the adjustments 
in wage rates and other employment conditions received by 
the other employees are not also extended to them. 


Consequently, in the interest of fair treatment and to 
avoid any possible feeling that the Company is discriminat- 
ing against the employees involved in the representation 
proceeding, the Company intends unilaterally to make ef- 
fective the same wage increase and other working condition 
changes for the Boilermaker and Rigger groups which they 
would receive if any such employees were covered by the 
current Operating and Maintenance agreement. 
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Unless a written objection is received from either of the 
addressee unions by May 30, 1957, the Company will pro- 
ceed as indicated. 

Yours truly, 


/3/ L. H. Burrerworta 
Manager’’ 


30. Exhibit 14-S attached hereto is a true and correct 
copy of a letter dated May 24, 1957 from Clinton Cook, 
Executive Secretary-Treasurer, CSPU 115, addressed to 
Standard’s Manager, Butterworth, at Wood River in which 
it was stated, in substance, that CSPU 115 had no objection 
to the unilateral wage increases and working condition 
changes referred to in the letter set forth in Paragraph 
29 above. 


31. Exhibit 15-S attached hereto is a true and correct 
copy of a letter dated May 24, 1957, from Lloyd Hale, Busi- 
ness Agent of Boilermakers 483, addressed to Standard’s 


Manager, Butterworth, stating, in substance and effect, that 
there was no objection to Standard’s unilateraily granting 
the boilermakers and riggers the wage increase and other 
improvements that were granted’ to the rest of the em- 
ployees; provided such wage increase and changes should 
be without prejudice to whatever Boilermakers 483 wished 
to negotiate when it got the bargaining rights. 


32. Standard unilaterally made effective the aforesaid 
5% wage increase and other improvements for the em- 
ployees on the boilermaker department and rigger seniority 
lists following receipt of the letters referred to in Para- 
graphs 30 and 31 above. 


33. Exhibit 16-S attached hereto is a true and correct 
copy of the Decision, Direction of Election and Order of 
the Board in Cases Nos. 14-RC-3118 and 14-RC-3120, dated 
August 20, 1957, reported at 118 NLRB 1099, including the 
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opinion of Member Bean concurring in part and dissenting 
in part, in which the Board found that the unit requested 
by the Petitioner in Case No. 14-RC-3120 (riggers) was not 
appropriate for craft severance or for severance on a de- 
partmental basis, and in which the majority of the three- 
member panel of the Board found in Case No. 14-RC-3118 
‘that the employees in the boilermaker department con- 
stitute a craft group, and they may, if they so desire, con- 
stitute a separate unit, notwithstanding their previous in- 
clusion in a broader unit.’’ The Board made no final unit 
determination but directed that an election be held among 
“all employees employed in the Employer’s boilermaker 
department at Wood River, Illinois, including journeyman 
boilermakers, boilermaker apprentices, boilermaker layer- 
out, and boilermaker machine operator, but excluding all 
other employees and all supervisors as defined in the Act’’, 
and provided that if a majority voted for Boilermakers 483 
in such election the ‘‘group described above’’ in such cir- 
cumstances would constitute a separate appropriate unit 


for purposes of collective bargaining and ‘‘in the event a 
majority do not vote for the petitioner (Boilermaker 483), 
these employees shall remain a part of the existing unit and 
the Regional Director will issue a certificate of results of 
election to such effect.”’ 


Standard’s request for oral argument (Exhibit 10-S) 
was not granted. 


34. Exhibit 17-S attached hereto is a true and correct 
copy of Standard’s Motion for Reconsideration, Dismissal 
and Stay of Election filed with the Board on or about 
August 30, 1957 in Case No. 14-RC-3118 in which, among 
other matters, the following is set forth: 


‘‘Because of the continuous interchange, the direc- 
tion of an election ‘among all employees employed in 
the Emplover’s boilermaker department’ raises seri- 
ous questions concerning eligibility for voting. Is the 
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phrase ‘all employees employed in the Employer’s boil- 
ermaker department’ to be equated to ‘all employees on 
the boilermaker seniority list?’ In Company and em- 
ployee parlance the phrases are not synonymons. At 
the time the petition was filed there were 42 men on the 
boilermaker seniority list. During the payroll period 
preceding the date of the Direction of Election, Augnst 
20, 1957, there were 40 employees on the boilermaker 
seniority list, 2 having transferred from boilermakers 
to other groups since tlie filing of the petition. Of these 
40, 27 were employed in the boiler department, for the 
full 2 week payroll period, 2 were employed in the 
boiler department part of the period (one having 
worked 4 hours in the hoiler department and 76 hours 
in other departments and the other 8 hours in the boiler 
department and 72 hours in other refinery operations) 
and 11 were employed in other departments of the re- 
finery as riggers, truck drivers and laborers during the 
relevant payroll period. Are the 2 who worked only 
part of the designated payroll period in the boiler de- 
partment entitled to vote? Are the 11 employees who 
were not employed in the boiler department at all dur- 
ing the payroll period, but who were nevertheless car- 
ried on the boilermaker seniority list, entitled to vote or 
are they disenfranchised? Of these 11 employees on the 
boilermaker seniority list who during the designated 
payroll period were assigned to work in other depart- 
ments 2 have been on such ‘temporary’ assignments 
outside the boiler department for almost 2 years, and 
5 for over 1 year. Nevertheless each of these men pre- 
sumably considers himself a boilermaker because of the 
valuable job rights he holds based on his boilermaker 
seniority standing, e.g., the right to his turn at any 
boilermaker overtime, priority of assignment to avail- 
able boiler department work, choice of vacation time, 
etc. 
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“It is noteworthy that if the date of Direction had 
followed a period of heavy workload in the boiler de- 
partment, the literal language of the majority decision, 
‘employees employed in the Employer’s boiler depart- 
ment,’ would embrace not only the employees on the 
boilermaker seniority list but employees moved into 
the boiler department from other groups to augment 
the boiler department forces. Such augmenting em- 
ployees while working in the boiler department are 
temporarily classified and paid as ‘first-year boiler- 
makers’.” (pp. 8-9). 


35. Exhibit 18-S attached hereto is a true and correct 
copy of Standard’s Motion for Consideration by Entire 
Board and request for oral arguinent before the Board 
filed with the Board in Case No. 14-RC-3118 on August 31, 
1957. 


36. Exhibit 19-S attached hereto is a true and correct 


copy of Motion for Reconsideration and Stay of Election 
and Suggestions in Support Thereof filed with the Board 
on behalf of Intervenor, CSPU 115, in Case No. 14-RC- 
3118 on or about September 6, 1957. 


37. Exhibit 20-S attached hereto is a true and correct 
copy of the Board’s Order in Case No. 14-RC-3118, dated 
September 6, 1957, denying the Motion for Reconsideration 
filed by Standard. 


Standard’s Motion for Consideration by the full Board 
and its requests for oral argument in respect to its Motion 
for Reconsideration (Exhibit 17-S) were denied (Exhibit 
20-S). 


38. Exhibit 21-S attached hereto is a true and correct 
copy of an agreement dated September 3, 1957 between 
Standard and CSPU 115 amending the May 3, 1957 contract 
so as to include the employees (riggers) involved in Case 
No. 14-RC-3120 which case was dismissed by the Board 
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(Exhibit 16-S) and in respect to which no further proceed- 
ings were had. 


39. Exhibit 22-S attached hereto is a true and correct 
copy of Notice of Election issued by the Regional Director 
in Case No. 14-RC-3118 on or about September 10, 1957. 


40. On September 12, 1957, CSPU 115 mailed the fol- 
lowing letter to all employees on the boilermaker seniority 
list: 


“‘On September 19th you, and the other employees of 
the Boilermaker Department, will vote on whether 
you wish to be represented by the AFL Boilermakers, 
in a separate union composed only of Boilermakers; or 
whether you wish to continue to be represented, with 
all the other refinery employees, by the Central States 
Petroleum Union. 


‘‘Some of you have asked questions about what the 
election means and we shall try to answer them as truth- 
fully and accurately as we can. 


1. If the petitioner wins the election, will I be able to 
bump back into the Labor Pool in time of slack 
work? 


‘‘Seniority rights are created by the contract which 
your union negotiates on your behalf. In plants where 
there is no union, the employees have no enforceable 
seniority rights. Those companies can lay off whoever 
they choose, whenever they choose. So—your seniority 
rights depends upon what your contract says. 


‘“‘The union contracts which create seniority rights 
can cover only the employees and the unit or groups 
which the union is entitled to represent. The Central 
States Petroleum Union, for example, can not give you 
any seniority rights to a job at the Firestone Rubber 
Company. We don’t represent its employees. Simi- 
larly, even if the petitioner were to win this election, 
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it would have no right to bargain over anything but the 
conditions of the employment in the Boilermaker De- 
partment. It could not give you, or anybody else, seni- 
ority rights in the Labor Pool. 


‘“‘No contract which the Central States Petroleum 
Union has negotiated has given seniority rights to the 
jobs of its members to people not entitled to representa- 
tion by the Central States Petroleum Union. (We don’t 
know of any union contract that does.) For example, 
our Wood River contract does not give seniority rights 
to the Guards, even though they work for the same com- 
pany at the same refinery. The contract of our local 
does not include or give seniority rights to those peo- 
ple—we do not represent them. The above mentioned 
facts are the direct results of extensive research by the 
Central States Petroleum Union National legal depart- 
ment. Therefore, the conclusion is, you no longer could 
have the right to bump back into the Labor Pool. 


2. Wouldn’t it be discriminatory under the Taft- 
Hartley Act to prevent me from bumping back into 
the Labor Pool? 


‘‘A union has the right and the duty to protect the 
seniority of those whom they represent. It does not 
have any such duty—or even the right—to bargain on 
the behalf of other groups. In our refinery under the 
Central States Petroleum Union contract, we have em- 
ployees who can not exercise full seniority rights. As 
an example of this, the Can Boys at the Barrel House, 
can not, under present contractual agreements, bump 
in the Labor Pool. If you lose your right to bump back 
into the Labor Pool it will be only because you have 
shown by your vote that you want to be treated differ- 
ently from the rest of the refinery employees. 


‘In the event of such a vote, the NLRB itself, will 
officially certify that you are separate from the rest of 
the refinery. You know that the Central States Petro- 
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leum Union represents the clerical employees at the 
refinery. But, in that case, the NLRB said the union 
had to represent them as a separate group. We do—if 
a clerical employee gets a refinery job he has to start 
in as a ncw employee even though he may have worked 
for the company for a long time. Not because the 
Central States Petroleum Union discriminates against 
the clerical employees transferring to the refinery—or 
refinery employees transferring to clerical jobs—it is 
because the NLRB certified they would be two separate 
groups or units. Federal Courts, the NLRB and arbi- 
trators have repeatedly held seniority can not and 
should not be exercised from one group of employees to 
another. Each group or unit stands by itself. 


3. Would a vote for the petitioner enable me to get 
more work? 


‘‘The NLRB does have the power to decide jurisdic- 
tional disputes but it doesn’t work out that simply. 
First, the NLRB doesn’t take such cases unless there 
is a strike over the assignment of disputed work. In 
order to get the NLRB to take such a case you would 
have to put yourself out of work; perhaps for a long 
time. Secondly, the NLRB won't take such a case un- 
less the company files a charge. Third, the NLRB in 
practice, does not decide the dispute, but just orders a 
striking union to go back to work, in effect, letting the 
employer decide the matter. Acting as one union, for 
all the employees, we have more power to right such 
jurisdictional wrongs than a small separate group. 


4. How will the modernization program affect me? 


‘At the present time all refineries are faced with 
readjustment because of the modernization program. 
A solid front, unity of ranks, is more in order now than 
at any time in our history. Jurisdictional disputes are 
always prevalent in any union. Jurisdictional strikes 
are present in many. However, at present the ques- 
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tion is not—who will do certain work—but,—will there 
be a job? The retention, the assurance, of all our 
seniority rights at this time is highly desirable. 


‘We sincerely hope this answers some of the ques- 
tions which you have in mind. We are also holding a 
meeting Monday, September 16th at the Stratford 
Hotel in Alton, Illinois at 7:30 P.M., where we will 
answer all other questions which you may have. 


Executive Committee, 
Central States Petroleum Union, 
Local No. 115” 


41, Exhibit 23-S attached hereto is a true and correct 
copy of the Board’s telegraphic Order in Case No. 14-RC- 
3118 dated September 17, 1957, denying the Motion for 
Reconsideration of CSPU 115. 


42. On September 18, 1957, the day before the election, 
a pre-election conference in Case No. 14-RC-3118 was held 


in the NLRB Regional Offices at St. Louis between repre- 
sentatives of Standard, CSPU 115, Boilermakers 483, and 
Roy Hayden, Field Examiner, in the St. Louis NLRB Re- 
gional Office. Standard was represented by Stark Ritchie, 
Attorney, and John Metzler of the Wood River refinery 
Employee Relations Department, and CSPU 115 was repre- 
sented by Vernon Brave, its President, and R. E. Nolte. 
Boilermakers 483 was represented by John Schobel, At- 
torney, Lloyd Hale, Business Agent, and Kenneth Best, a 
boilermaker employed at the Wood River refinery. At that 
meeting Mr. Ritchie presented to Mr. Hayden and the other 
persons present the following letter dated September 18, 
1957 : 


‘Regional Director 

Fourteenth Region 

National Labor Relations Board 
U.S. Court House 

1114 Market Street 

St. Louis, Missouri 
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Attention: Mr. Walter A. Werner 
Re: Standard Oil Company 


Case No. 14-RC-3118 
Dear Sir: 


In response to your request of September 10, we sub- 
mit the following alphabetized list of eligible voters 
covered by the ‘Voting Unit’ as set out in the Election 
Notice: 


E. Booten W. Martin 
O. Bussman R. MeMillan 
C. Costello T. O’Brien 
W. Couch W. Roller 
G. Dingeldien R. Shampine 
P. Dugan C. Skaggs 
A. Gerl O. Starkey 
W. Harvill J. Stepson 
J. Kladar L. Thomas 
H. Krummelbien S. Veschak 
M. Madison L. Walker 


During the payroll period ending August 17, 1957 
the following additional five men were employed in the 
Boiler Department: 


K. Best 

A. Burns 
M. Hooper 
J. Lankford 
C. Towey 


However, Mr. Burns resigned by taking early retire- 
ment effective September 1, 1957, and the other four, 
beginning September 16, were employed in classifica- 
tions other than the boilermaker classification because 
of the shortage of boilermaker work. These five men 
are not considered eligible to vote. 


As promised in our meeting in your office on Sep- 
tember 9, I am also submitting an alphabetized list of 
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the names of all employees listed on the Boilermaker 
Seniority List as of the pay period ending August 17, 
1957, but the submission of this list is not to be con- 
strued as any indication by the Company with respect 
to its position of cligibility of voters. 


Yours truly, 


/s/ Stark Ritchie 
Attorney’’ 


At the same time Mr. Ritchie also presented the following 
alphabetized list of all employees carried on the boilermaker 
seniority list as of the payroll period ending August 17, 
1957: 

Berghoff, F. Lavite, J. 
Best, K. Madison, M. 
Booten, E. March, F. 
Burns, A. Martin, W. 
Bussman, O. MeMillan, R. 
Clayton, G. Miller, R. 
Costello, C. O’Brien, T. 
Couch, W. Ramseier, R. 
Dingeldien, G. Roller, W. 
Dugan, P. Schoeneweis, R. 
Evans, J. Shampine, R. 
Friedline, F. Skeets, F. 
Gerl, A. Skaggs, C. 
Guarino, 8. Starkey, O. 
Harvill, W. Stepson, J. 
Hooper, M. Stimac, G. 
Jones, E. Thomas, L. 
Klader, J. Towey, C. 
Krummelbien, H. Veschak, S. 
Lankford, J. Walker, L. 


Mr. Ritchie stated that as of the close of the payroll pe- 
riod August 17, 1957, 40 men were listed on the boilermaker 
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seniority list; then on that date 27 of those men were ‘‘em- 
ployed in the boilermaker department’’ and 13 of the men 
were employed in work outside the boilermaker depart- 
ment; that in the intervening month since August 17, 1 of 
the men on the boilermaker seniority list had retired and 4 
others had been bumped out of the boilermaker department 
because of a reduction in boilermaker workload at the re- 
finery; that on the date of the election, the following day, 
22 men would be working in the boilermaker department and 
17 would be working at non-boilermaker operating and 
maintenance jobs; that Standard was unable to perceive 
whether the Board intended all employees on the boiler- 
maker seniority list to vote, or whether the Board intended 
only those ‘‘employed in the boilermaker department’’ to 
vote; and that in the absence of any clear-cut direction on 
the matter Standard had concluded that it was intended 
that only those employees actually ‘‘employed in the boiler- 
maker department”’ at the time of the election should vote. 


The representatives of both Boilermakers 483 and CSPU 
115 stated that they did not agree with the Company’s 
conclusion; and that it was their respective positions that 
all employees carried on the boilermaker seniority list, ex- 
cept Mr. Burns who had retired, should be entitled to vote 
in the representation election. 


Mr. Hayden, the Board’s Field Examiner, reviewed 
the Board’s Decision and Direction of Election and stated 
that it was his personal opinion that the Board intended 
all employees on the boilermaker seniority list to vote. 


Mr. Ritchie then asked the union representatives to con- 
sider the serious consequences of their respective conten- 
tions and stated that Standard considered the voting eligi- 
bility question of vital significance; that if the representa- 
tion election resulted in the establishment of a separate 
bargaining unit represented by Boilermakers 483, Standard 
would consider all those eligible to vote in such election as 
members of the boilermaker bargaining unit exclusively 
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represented by Boilermakers 483 and those not deemed 
eligible to vote would continue as members of the operating 
and maintenance bargaining unit exclusively represented 
by CSPU 115; that there was insufficient boilermaker work 
for all 39 employees on the boilermaker seniority list; that 
Standard wanted the union representatives to determine 
their positions on eligibility with full knowledge of the fact 
that Standard could see no alternative to the layoff of any 
persons considered eligible to vote in the boilermaker elec- 
tion for whom there was no boilermaker work available; 
that the Boilermakers 483 and CSPU 115 by contending 
that the 17 men who were not then engaged in boilermaker 
work but were working in other operating and maintenance 
jobs should be permitted to vote, were thereby contending 
that the 17 men fell in the boilermaker bargaining unit if 
such separate unit were established and were hazarding 
the layoff of these 17 men from operating and maintenance 
jobs outside the boilermaker department. 


Mr. Ritchie also said that if the 17 men were not deemed 
eligible to vote, irrespective of the results of the election, 
the men would continue to be members of the operating and 
maintenance bargaining unit and would not be subject to 
layoff from their operating and maintenance jobs outside 
the boilermaker department. 


Mr. Schobel, Attorney representing Boilermakers 483, 
stated that even if the 17 bumped back boilermakers voted, 
and if the majority of the boilermaker unit selected Boiler- 
makers 483 Standard could not lay off any of the 17 from 
operating and maintenance jobs outside the boilermaker 
department without first bargaining the matter with Boiler- 
makers 483. Mr. Ritchie replied that he did not understand 
how Standard could lawfully bargain with Boilermakers 
483 with respect to jobs in the operating and maintenance 
bargaining unit exclusively represented by CSPU 115, and 
asked Mr. Schobel to suggest how Standard could bargain 
with Boilermakers 483 over the layoff from jobs falling in 
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the operating and maintenance unit outside the boilermaker 
department. Mr. Schobel replied ‘‘ Well, the ideal solution 
would be for Standard and both unions to agree on the 
matter.”’ 


At this point Mr. Brave, President of CSPU 115, stated 
that CSPU could not in good conscience ever agree that 
members of a separate boilermaker bargaining unit should 
retain or have seniority or job rights in the operating and 
maintenance unit. 


Both unions adhered to their respective positions that 
all employees on the boilermakers seniority list should be 
entitled to vote, whereupon Mr. Ritchie stated that Standard 
would not oppose such position ; that Standard believed that 
a full discussion of the matter was in the interest of all 
concerned and that Standard’s sole objective was to obtain 
a clarification of the bargaining units in the event a separate 
boilermaker bargaining unit was established so that the 
Company could comply with its legal obligations to the 
bargaining units and their respective exclusive collective 
bargaining representatives; that under the circumstances 
the Company would submit to the Board agent in charge 
of tbe election a list of all employees on the boilermaker 
seniority list, and that, in order to obtain a clarification of 
whether the 17 bumped back employees fell in the boiler- 
maker bargaining unit, Standard’s observer would be in- 
structed to challenge the ballot of any employee on the list 
who on the date of the election was not actually working 
in the boilermaker department. 


43. The election in Case No. 14-RC-3118 was held Sep- 
tember 19, 1957. Exhibit 24-S attached hereto is a true 
and correct copy of the Tally of Ballots covering the results 
of the election from which it appears that 38 of the 39 
employees on the boilermaker department seniority list 
voted, 19 for Boilermakers 483, 3 for CSPU 115, and 16 
challenged. The 16 ballots were challenged by Standard 
because the employees casting such ballots, on the date of 
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the election, were not working in the boilermaker depart- 
ment but were engaged in operating and maintenance jobs 
outside the boilermaker department. Mr. E. Jones was the 
only employee on the boilermaker department seniority list 
who did not vote. 


44. By letters dated September 23, 1957 the Chief Field 
Examiner of the Board’s St. Louis Regional Office re- 
quested Standard, Boilermakers 483, and CSPU 115 to state 
their respective positions on the eligibility of the challenged 
voters. 

45. The following are true and correct excerpts from a 
letter dated September 25, 1957 from Harold Gruenberg, 
Attorney for Boilermakers 483 to the aforesaid Chief Field 
Examiner : 


‘It is the position of Boilermakers Local 483 that 
all 16 of the persons whose names are set forth in your 
letter of September 23 and who have been challenged 


by the Company are eligible to vote and are properly 
within the unit of boilermakers found by the Board 
to be appropriate. The evidence upon which we rely 
is contained in the transcript of record and is enum- 
erated in the decision of the Board. Testimony in the 
record established that when a shortage of boilermaker 
work exists, Standard Oil Company, in lieu of layoff, 
transfers boilermakers with least seniority in the 
Boilermaker Department to the labor pool. Such as- 
signment, regardless of duration, is of a temporary 
nature. Boilermakers assigned to the labor pool retain 
their seniority in the Boilermaker Department, share in 
Boilermaker Department overtime work, and accumu- 
late no seniority in any other department of the Com- 
pany. Boilermakers assigned to the labor pool are 
given choice of vacation based upon their seniority in 
the Boilermaker Department and are retained on the 
Boilermaker Department seniority list for all purposes 
regardless of the length of time to which temporary 
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assignment to the labor pool is made. These facts 
were not only attested to and credited by the Board 
in its decision, but are the result of the contractual 
agreement between Standard Oil Company and Central 
States Petroleum Union, which agreement was placed 
in evidence as an exhibit in the course of the hearing. 


**Reference is made to the decision of the Board com- 
mencing with the last paragraph on page four wherein 
the Board finds that the Company maintains a central 
labor pool to which are assigned employees who had 
been laid off during slack periods in their respective 
departments. The Board on page five of its decision 
states that since these assignments result from de- 
creases in work, are temporary in nature, and are not 
considered as a part of their (boilermakers) routine 
duties, the Board does not deem this arrangement a 
basis for denying craft severance to an otherwise true 
craft group. The Board sums up its conclusion in its 
Direction of Election making employees temporarily 
laid off from the Boilermaker Department eligible to 
vote. Since the assignment of boilermakers to the labor 
pool by the Company is merely a substitution for tem- 
porary layoff, the 16 boilermakers whose ballots have 
been challenged are cligible to vote and their ballots 
should be validated.’’ 


46. Exhibit 25-S attached hereto is a true and correct 
copy of a letter dated October 11, 1957, from CSPU 115, 
Intervenor in Case No, 14-RC-3118, in reply to the afore- 
said Chief Field Examiner. 

47, Following is a letter dated October 14, 1957, from 
Standard’s attorney, Stark Ritchie, to the Board’s Regional 
Director: 


‘‘Regional Director, 14th Region 
National Labor Relations Board 
1114 Market Street 
St. Louis, Missouri 
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Attention: Mr. J. B. Hicks 
Re: Standard Oil Company Case No. 14-RC-3118 
Dear Sir: 


Reference is made to your letter of September 23, 
1957, requesting cach party to submit a statement of 
its position with respect to the eligibility of challenged 
voters, together with any evidence desired to be sub- 
mitted in support thereof. 


Although the Company made the challenges involved 
herein, it does not take any position with respect to 
the eligibility of the challenged voters. The purpose of 
the challenges was to obtain, through Board procedure, 
a ruling with respect to which bargaining unit each 
challenged voter belonged in the event a separate boiler- 
maker bargaining unit resulted from the election. 
While the Company prefers to remain aloof from the 
determination of this question such determination may 
have an important effect in defining the scope of the 
Company’s legal obligations with respect to the two 
bargaining representatives and the employees involved. 


The Intervenor, CSPU 115, has advised the Com- 
pany that if the election results in the establishment 
of a separate boilermaker bargaining unit, the Inter- 
venor will insist that the contractual seniority rights 
be strictly limited to employees in the bargaining unit 
represented by Intervenor, and that it will not permit 
any impairment or violation of those rights by the 
Company’s ‘bumping back’ members of other bargain- 
ing units. 


At the present time there is barely sufficient boiler- 
maker department work to employ 22 men in that de- 
partment. Those challenged voters who are ruled 
eligible to vote, and necessarily therefore fall in the 
boilermaker bargaining unit, will have to be laid off 
because there simply is no boilermaker work available 
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for such employees, and CSPU 115 which represents all 
employees outside the boilermaker unit will not permit 
the boilermaker unit employees to continue in non- 
boilermaker jobs in derogation of the CSPU agreement. 


We know of no evidence to submit in addition to the 
comprehensive record made in the hearing on the repre- 
sentation petitions and discussed in our brief and mo- 
tion for reconsideration except to submit the following 
information with respect to the date when each chal- 
lenged voter was last employed in the boilermaker de- 
partment (excluding any overtime work that might 
have been performed since such dates) : 


F. Berghoff 
Kenneth Best 
George A. Clayton 
J. D. Evans 

Floyd Friedline 
Samuel R. Guarino 
Marion Hooper 
Jack Lavite 

J. A. Lankford 
Fred G. March 
Ralph L. Miller 
Ralph Ramsier 
Ralph Schoeneweis 
Frank Sheets 
George Stimac 
Charles Towey 


September 3, 1955 
September 13, 1957 
September 3, 1955 
June 30, 1957 
April 14, 1956 
April 14, 1956 
September 13, 1957 
August 18, 1956 
September 13, 1957 
June 9, 1957 
August 18, 1956 
August 18, 1956 
June 30, 1957 
April 25, 1957 
April 25, 1957 
September 13, 1957 


Yours truly, 


/s/ Stark Ritchie’’ 


48, Exhibit 26-S attached hereto is a true and correct 
copy of the Regional Director’s Report on Challenged Bal- 
lots in Case No. 14-RC-3118, dated November 5, 1957, in 
which the Regional Director concluded and recommended 
that the challenges be overruled, and stated, in part: 
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‘‘The question raised by the 16 challenges is whether 
the unit found appropriate by the Board herein in- 
cludes only those employees who worked as boiler- 
makers during the payroll period immediately preced- 
ing the date of the Board’s Direction of Election, or 
whether the unit ineludes all employees on the boiler- 
makers’ seniority list. 


The Board stated in its Decision and Direction: 


‘With respect to the Employer’s second conten- 
tion, the record shows that the Employer maintains 
a central labor pool, from which all departments ob- 
tain additional help when needed, and to which all 
departments assign employees during slack periods 
and work stoppages. In this way, employees who 
normally would be laid off during slack periods in 
their respective departments are assigned to the 
labor pool and are utilized in some other department 
during these slack periods. The record also shows 
that of the 42 employees in the boilermaker depart- 
ment, 12 with the least seniority were assigned to 
the labor pool at the close of the payroll period 
immediately preceding the filing of the petition on 
October 19, 1956. At the time of the hearing, De- 
cember 17, 1956, 3 of these employees had been reas- 
signed to the boilermaker department. The record 
further shows that during the 6-week period immedi- 
ately preceding the filing of the petition, the number 
of boilermakers assigned to the labor pool during 
each week ranged from 7 to 11. 


‘It thus appears that a small number of the boiler- 
makers in question are from time to time assigned 
to the labor pool and perform functions outside the 
boilermaker department. However, as these assign- 
ments result from decreases in work, are temporary 
in nature and are not considered a part of their 
routine duties, under the circumstances, we do not 
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deem this arrangement a sufficient basis for denying 
craft severance to an otherwise true craft group.’ 


‘<The undersigned construes the Board’s Decision to 
include in the appropriate unit all employees on the 
boilermaker seniority list.” 


49, Following is a letter dated September 30, 1957, from 
CSPU 115 to Standard: 


“Mr. R. Koch, Supt. of Community and Employees 
Relations Div. 

Standard Oil Company (Indiana) 

Wood River Refinery, 

Wood River, Illinois. 


Gentlemen: 


Recently the National Labor Relations Board con- 
ducted an election in the Boilermaker Department in 
Case No. 14-RC-3118 to determine whether a majority 
of the boilermakers desired their department ‘to con- 
stitute a separate appropriate unit’ or whether they 
wished to continue to be represented in the existing 
operating and maintenance unit. Of the votes counted 
so far, 19 out of 22 have favored such a severance. We 
therefore assume that within the near future the Labor 
Board will certify that the boilermakers are in fact a 
separate unit. 


Tn the event that the Labor Board issues such a cer- 
tification, the employees in the refinery will have been 
split into two groups: The boilermakers, represented 
by Local No. 483, and the remainder of the operating 
and maintenance employees, represented by Central 
States Petroleum Union. This division of employees 
into two independent units will have an immediate 
effect on the seniority rights of every employee in the 
refinery. 


In the light of these circumstances we wish to inform 
you of what our position will be if the Labor Board 
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issues such a certification. First, since the boilermak- 
ers will have voluntarily severed themselves from the 
operating and maintenance unit, they will thereby re- 
move themselves from the coverage of our contract 
and will no longer be entitled to any of its benefits. 
At the same time we recognize that our organization 
will no longer be entitled to bargain over the conditions 
of employment in the Boilermaker Department. 


Second, seniority rights may not be exercised across 
unit lines. This means that employees in the operating 
and maintenance unit will no longer have any con- 
tractual right to bid into the boilermaker Department 
and that employees in the boilermaker unit will no 
longer have any contractual right to work in the Labor 
Pool. 


This position is in line with our established policy 
of protecting the jobs of members of our units by not 
recognizing any seniority for persons working in, or 
belonging to, other units. As you are aware, our or- 
ganization has taken the same stand with respect to 
the seniority status of members of the guard and cleri- 
cal units who might wish to work in the operating and 
maintenance unit. 

Very truly yours, 

/s/ CiLinton A, Cook 

Clinton A. Cook, 

Iixecutive Secretary-Treasurer, 
Central States Petroleum Union, 
Local No, 115.”’ 


50. The first large scale layoffs in the history of Standard 
were announced on a Company-wide basis in late September 
1957. On September 27, 1957 the Sales Department (which 
is entirely separate from the Wood River refinery, a 
Manufacturing Department facility) announced a reorgani- 
zation of Standard’s sales operations which eliminated ap- 
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proximately 1200 jobs, both non-supervisory and super- 
visory. The fact that a substantial reduction in forces was 
imminent became general information at Wood River in 
September 1957. By the end of November the work force 
of the Wood River refinery had been reduced by approxi- 
mately 100 employees either through layoff or by termina- 
tion of employment and payment of special severance allow- 
ance to those employees who accepted such termination 
and severance in lieu of layoff. 


531. The substantial reduction in work forees prompted 
a number of inquiries by employees, including boilermakers 
and others, concerning the general subject of job security 
and particularly the effect on job rights of the NLRB 
boilermaker representation Case No. 14-RC-3118. 


52. On October 10, 1957, L, H. Butterworth, Manager 
of Standard’s Wood River Refinery wrote the following 
letter on behalf of Standard to the employees of the 
refinery: 


‘¢To All Employees: 


No doubt you have been hearing a great deal lately 
about the boiler department and the people having 
service in that department who recently voted in a 
union election conducted by the National Labor Rela- 
tions Board. A lot of questions have been asked by 
people who were not involved in the election, as well 
as those who were, and, therefore, I would like you to 
know the Company’s position. First, let me review a 
bit of the history behind today’s situation. 


Late last year several AFL Unions demanded that 
the Company recognize each of them, respectively, as 
the bargaining representative of various different 
groups of employees at our Wood River Refinery. The 
AFL Pipefitters which wanted to represent the pipe 
gang abandoned its claim. The Bricklayers Union filed 
a representation claim with the NLRB for the brick- 
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layers and later withdrew its claim. The Hod Carriers 
Union which claimed to represent a group of laborers 
and janitors filed a representation claim and withdrew 
it after the NLRB hearing started. Local 483, Boiler- 
makers AFL, claimed to represent the welders, riggers 
and boilermakers and filed representation petitions 
with the NLRB in furtherance of its claims. Before 
the representation hearings started, Local 483 Boiler- 
makers withdrew its claim to represent the welders, 
but in the proceedings they continued to attempt to 
carve out from the existing plant-wide operating and 
maintenance unit a separate bargaining unit of riggers 
and a separate bargaining unit of boilermakers. 


The Company resisted the efforts of Local 483 Boiler- 
makers to establish these two separate bargaining units. 
The Company’s opposition was based on its judgment 
that the establishment of small, separate bargaining 
groups would lower the efficiency of the refinery opera- 


tions and reduce the job security of the employees. As 
you know, the employees in the various promotional 
groups, based on their seniority, have moved through 
the labor pool from one department to another to meet 
the changing workloads of the various operations of 
the refinery. This system has for many years resulted 
in a more stable work force because when there was 
a decrease of work for a particular promotional group 
the employees with the least seniority in that group 
were moved to other jobs if jobs were available. The 
Company recognized that the establishment of a sep- 
arate group of boilermakers or riggers would probably 
interfere with this interchange system. It could not be 
expected that CSPU 115 would agree to permit em- 
ployees in separate bargaining units represented by a 
different union to move into CSPU represented work 
and reduce the job security of CSPU represented 
employees. 
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The Labor Board agreed with the Company’s argu- 
ment that a separate rigger bargaining unit of riggers 
should not be permitted but ruled against the Company 
in holding that a separate bargaining unit of boiler- 
makers could be established if the majority of the em- 
ployees in the proposed unit voted in favor of a 
separate bargaining group to be represented by Local 
483 Boilermakers. The election was held September 
19th. On the day before the election at a meeting in 
the Labor Board offices, the Company representatives 
clearly explained to the representatives of Boilermak- 
ers Local 483 and CSPU 115 that at that time there was 
not enough boilermaker department work to employ 
more than 22 men in the boiler department and we 
raised the question as to whether the 17 men on the 
boilermaker seniority list who were not then working 
in the boiler departinent should be considered eligible 
to vote. The Company pointed out the vital import- 
ance the answer to this eligibility question would have 
for each of these 17 men. The Company stated that if a 
separate boilermaker unit were chosen, those eligible 
to vote in the election for whom there was no boiler- 
maker work available would have to be laid off. Both 
unions took the position that all men on the boilermak- 
er seniority list, including the 17 ‘bumped-back’ boil- 
ermakers, should be considered cligible to vote. At 
that meeting the Company stated that it would prob- 
ably challenge the votes of all 17 bumped-back boiler- 
makers, and at the election it did challenge these votes. 


The challenges were not made with any desire to de- 
prive any of the men of a vote, but were for the pur- 
pose of getting an answer to the question of which bar- 
gaining unit these men should be in if a separate boiler- 
maker unit were chosen. It is expected that this ques- 
tion will be resolved shortly by further proceedings be- 
fore the Labor Board. If any employees are deemed 
ineligible to vote, they will remain in the operating and 
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maintenance unit represented by CSPU 115; they will 
lose all rights to work in the boiler department but will 
be able to exercise the rights they have to other work 
in the refinery on the basis of their plant and mechani- 
cal division service under the seniority provisions of 
the working agreement between the Company and 
CSPU 115. Those who are deemed eligible to vote will 
fall in the boilermaker unit represented by Boilermak- 
ers Local 483 if a majority of all the employees voting 
choose to have a separate bargaining unit of boilermak- 
ers. They will no longer fall under the seniority pro- 
visions of the working agreement between the Company 
and CSPU 115 and, inasinuch as there is no boilermak- 
er work available for them, will be laid off. 


The Company vigorously opposed the establishment 
of a separate bargaining unit of boilermakers because 
of the expected difficulties that would result to both the 
Company and the employees involved. The Labor 
Board ruled that the boilermaker employees should be 
given an opportunity to decide by majority vote in that 
group whether they wanted separate representation by 
a different union. If the boilermaker group is estab- 
lished as a separate bargaining unit the Company will 
fully comply with its legal obligations to both bargain- 
ing units and their respective bargaining representa- 
tives. Under the law, however, the Company will not 
be permitted to continue to treat the boilermaker group 
as a part of the operating and maintenance bargaining 
unit. This will be the inevitable result of the boiler- 
maker employees’ own majority decision to sever or cut 
themselves off from the operating and maintenance 
unit. 

Yours truly, 


/s/ L. H. Butterworth’’ 
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53. On the morning of October 16, 1957 copies of the fol- 
lowing Boilermakers 483 letter dated October 15, 1957 to 
Mr. L. H. Butterworth were distributed to employees as 
they entered the plant gates, and on the same morning a 
copy of such letter was received by Mr. Butterworth 
through the mail: 


“Mr. I. H. Butterworth, Manager 
Standard Oil Company (Indiana) 
Manufacturing Department 
Wood River, Illinois 


Dear Mr. Butterworth: 


Under date of October 10, 1957, you addressed a let- 
ter to all employees of the Wood River facility of 
Standard Oil Company bearing upon representation 
proceedings before the National Labor Relations Board 
and the severance of a unit of boilermakers for repre- 
sentation by Boilermakers Local 483. In your letter 
you stated: 


1. ‘The Company recognized that the establishment 
of a separate group of boilermakers or riggers would 
probably interfere with this (labor pool) interchange 
system. It could not be expected that CSPU 115 would 
agree to permit employees in separate bargaining units 
represented by a different union to move into CSPU 
represented work and reduce the job security of CSPU 
represented employees. 


2. ‘The Company stated (in the Labor Board offices) 
that if a separate boilermaker unit were chosen, those 
eligible to vote in the election for whom there was no 
boilermaker work availabie would have to be laid off. 


3. ‘Those who are deemed eligible to vote will fall 
in the boilermaker unit represented by Boilermakers 
Local 483 if a majority of all the employees voting 
chose to have a separate bargaining unit of boilermak- 
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ers. They will no longer fall under the seniority pro- 
visions of the working agreement between the Com- 
pany and CSPU 115 and, inasmuch as there is no boil- 
ermaker work available for them, will be laid off.’ 


The foregoing statements are clearly intended to he 
coercive and to adversely affect the rights of boiler- 
maker employees and evidence a determination by the 
Company to refuse to bargain with Boilermakers Local 
483 upon certification of that organization by the Na- 
tional Labor Relations Board. 


In connection with the excerpts of your letter cited 
above, we call your attention to the following facts: 


1. Boilermakers Local 483 has the right to negotiate 
for plant-wide and divisional seniority as well as for 
departmental seniority of the boilermakers. The boil- 
ermakers are no less employees of the Company by 
reason of their selection of Boilermakers Local 483 as 


their representative, and plant-wide and divisional sen- 
iority may not be restricted by the Company to CSPU. 
The Company may not by agreement with CSPU re- 
strict transfers within the plant, nor may the Company 
by agreement with CSPU limit the area in which the 
Company will engage in collective bargaining with 
Boilermakers Local 483. 


We take this occasion to point out to you that your 
current contract with CSPU Local 115 does not cover 
boilermakers, but during the period that the current 
contract has been in effect with CSPU, boilermakers 
have exercised plant-wide and divisional seniority as 
well as departmental seniority. Such seniority of boil- 
ermakers regularly working in the Boilermaker Depart- 
ment and assigned to the labor pool has continued to 
be recognized by your Company. No reason exists for 
a change in the recognition of plant-wide, divisional, 
and departmental seniority for boilermakers, whether 
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in the Boilermaker Department or temporarily as- 
signed to the labor pool when the certification of the 
National Labor Relations Board issues. In fact, and 
we make it clear to you, if’ your Company deprives 
boilermakers of any seniority rights by reason of the 
certification, you will violate the law, and Boilermakers 
Local 483 will insist on prosecution to the fullest ex- 
tent of the law, holding Standard Oil Company liable 
for any wage losses incurred by reason of layoff of boil- 
ermakers from the Boilermaker Department or from 
the labor pool. 


2. The Company’s alleged statement before the La- 
bor Board, which has now been actually made to all 
employees to the effect that if a separate boilermaker 
unit is established, those eligible to vote and for whom 
no boilermaker work is available will be laid off is an 
intimidatory and coercive statement and was original- 
ly intended to influence the vote in the election. By its 


repetition on October 10, 1957, the statement consti- 
tutes an outright threat that in the event of issuance 
of certification by the Labor Board to Boilermakers 
Local 483, that the Company will unilaterally deprive 
boilermakers of plant-wide and divisional seniority 
solely by reason of the issuance of the National Labor 
Relations Board certification without engaging in col- 
lective bargaining with Boilermakers Local 483. The 
Company’s statement and any action in pursuance 
thereof are violative of law and Boilermakers Local 483 
will maintain appropriate legal action. 


3. While it is true that the boilermakers, upon is- 
suance of certification to Boilermakers Local 483, will 
not fall under the seniority provisions of the working 
agreement between the Company and CSPU 115, we 
intend that you bear in mind that the boilermakers will 
fall under the seniority provisions of a working agree- 
ment between the Company and Boilermakers Local 483, 
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or cut off from it and made a separate unit by them- 
selves. 


Thus the employees have been given the choice of 
bargaining in the area of the broad unit or in the area 
of the narrow so-called boilermaker craft unit. It 
should be clear to anyone that they can’t do both. 


The area in which the company can and will engage 
in collective bargaining is fixed by law as applied by 
the Labor Board and the courts. If the Boilermaker 
Department is split off from the rest of the refinery and 
set up as a separate unit, bargaining for the employees 
in that unit necessarily will be confined to that unit. 
Otherwise the severance of the unit for separate har- 
gaining would make no sense. 


If the severance takes place the employees in the op- 
erating and maintenance group would still constitute a 
bargaining unit represented by Central States Petro- 
leum Union, Local 115. Bargaining in a severed boil- 
ermaker unit could not go into the area of the unit rep- 
resented by Central States Petroleum Union without 
violating the rights of the employees and of Central 
States Petroleum Union in the latter unit. The com- 
pany simply has no choice except to follow the law and 
bargain exclusively within each unit with the bargain- 
ing representative of the employees in such unit. 


Any employee who is held by the Labor Board to be 
eligible to vote in choosing between bargaining in the 
broad unit and bargaining in the narrow unit auto- 
matically is in the narrow unit if the severance is voted 
and he will be bound by the outcome of the election. 
This also is the result of the law and the Labor Board’s 
decision and not the result of any decision of the 
Company. 


The loss of rights in the broad unit which you dis- 
cuss would be the inevitable result of the severance 
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which you seek. If the Boilermaker Department em- 
ployees continued to have rights in the broad unit as 
in the past there would be no severance. 


Summarizing, it is clear that the questions that you 
raise will have to be decided under the law by the Labor 
Board and possibly the courts. That brings me back 
to your statement referred to above that you will take 
‘appropriate legal and economic action.’ We certainly 
have no quarrel with your right to take such legal ac- 
tion as you may consider appropriate. More than that 
we think that this is the proper and sensible way to 
dispose of any unresolved differences that we may have 
and we intend to follow that course. Your threat to 
take economic action is another and different matter. 
Because of this threat, we take this occasion to advise 
you that the company will be prepared to commence 
legal proceedings against Boilermakers Local 483 for 
the recovery of any damages incurred by the company 


as a result of any illegal strike or picketing caused by 
Boilermakers Local 483. 


Yours truly, 


/8/ L. H. Butrerwortu 
Manager”’ 


Copies of the above letter were mailed to all employees at 
the Wood River refinery. 


55. Exhibit 27-S attached hereto is a true and correct 
copy of the charge filed October 27, 1957 by Boilermakers 
483 in Case No. 14-CA-1712 charging Standard with unfair 
labor practices in violation of Sections 8(a) (1) (2) (3) 
(+) and (5) of the National Labor Relations Act, and set- 
ting forth the basis for the charge as follows: 


“The Company by its officers, agents and representa- 
tives has since October 10, 1957, and at all times there- 
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(1) Threatened its employees that boilermakers and 
helpers assigned to the labor pool will be laid off in the 
event that the boilermakers and helpers designate Boil- 
ermakers Local Union No. 483 as their collective bar- 
gaining representative ; 


(2) Threatened its employees that boilermakers and 
helpers assigned to the labor pool will be discharged 
upon issuance of certification by the National Labor 
Relations Board to Boilermakers Local 483; 


(3) Announced to its employees that bargaining with 
Boilermakers Local 483 in the event of certification will 
he restricted by reason of collateral agreements with 
Central States Petroleum Union, Local 115; 


(4) Announce that it will refuse to bargain for plant- 
wide and division seniority for poilermakers and help- 
ers in the event that Boilermakers Local 483 is certi- 
fied by the National Labor Relations Board as repre- 


sentative of such employees ; and 

(5) Refuse to bargain with Boilermakers Loeal 485 
for a unit of all Boiler Department employees exclud- 
ing all other employees and supervisors.”’ 


56. Exhibit 28-S attached hereto is a true and correct 
copy of a letter dated December 6, 1957, from the Board’s 
Regional Director to Boilermakers 483 stating, among 
other things, that he was refusing to issue a complaint in 
Case No. 14-CA-1712. 


57. Boilermakers 483 appealed to the General Counsel 
the Regional Director’s refusal to issue a complaint in 
Case No. 14-CA-1712, as is evidenced by the letter dated 
December 27, 1957, from Assistant General Counsel Ryan 
to the attorney for Boilermakers 483 with copies to Stand- 
ard, a copy of which is attached hereto as Exhibit 29-8. 


58. Exhibit 30-S, attached hereto, is a true and correct 
eopy of Standard’s Supplemental Statement and Motion 
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filed with the Board on or about November 12, 1957, in 
Case No. 14-RC-3118 to which was attached, among other 
exhibits, copies of Standard’s letter to the Board’s Regional 
Director dated October 14, 1957 (paragraph 47, above), the 
letter from CSPU 115 to Standard dated September 30, 1957 
(Paragraph 49, above), the letter from Standard to em- 
ployees dated October 10, 1957 (Paragraph 52, above), the 
letter from Boilermakers 483 to Standard dated October 
15, 1957 (Paragraph 53, above), and the charge in case No. 
14-CA-1712 (Exhibit 27-S attached hereto) and in which, 
among other things, Standard moved the Board 


“to clarify its finding with respect to the boilermaker 
department bargaining unit by a Supplemental Deci- 
sion clearly defining and delimiting the scope of such 
unit and the authority of any labor organization certi- 
fied to represent such unit so that it will be clear that 
such labor organization may bargain collectively only 
for employees in the boilermaker department and for 
those employees only as such, and not with respect to 
their employment in any other jobs or work outside 
the boilermaker department.’’ 


Standard again requested the Board to grant oral argu- 
ments. 


59. No parties having responded to Standard’s Supple- 
mental Statement and Motion, the Board on November 29, 
1957 issued a Notice to Show Cause why the Board should 
or should not grant Standard’s Motion. The Board amend- 
ed said Notice to Show Cause on December 5, 1957. The 
details of said amendment are not pertinent hereto. 


60. Exhibit 31-S attached hereto is a true and correct 
copy of the response of CSPU 115 filed with the Board on 
or about December 12, 1957, to the Notice to Show Cause 
in Case No. 14-RC-3118. 


61. Exhibit 32-S attached hereto is a true and correct 
copy of the response of Boilermakers 483 to Standard’s 
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Statement and Motion filed with the Board on or about 
December 16, 1957, in Case No. 14-RC-3118. 


62. Exhibit 33-S attached hereto is a true and correct 
copy of Standard’s reply to the response of Boilermakers 
483 (Exhibit 32-S) filed in Case No. 14-RC-3118 on or about 
December 27, 1957, in connection with which Standard re- 
newed its request for oral argument. 


63. Exhibit 34-S attached hereto is a true and correct 
copy of a charge against Standard filed with the Board by 
Boilermakers 483, December 13, 1957, in Case No. 14-CA- 
1737 in which it was alleged that 


“‘Said Company by its officers, agents, and repre- 
sentatives has since on or about October 10, 1957, and 
at all times thereafter threatened to discharge the fol- 
lowing named production and maintenance employees 
in the event that they are found eligible by the National 
Labor Relations Board to cast ballots in connection 


with the election held pursuant to Order of the Na- 
tional Labor Relations Board in Case No. 14-RC-3118: 


F. Berghoff J. A. Lankford 
Kenneth Best Fred G. March 
George A. Clayton Ralph L. Miller 
J.D. Evans Ralph Ramsier 
Floyd Friedline Ralph Schoeneweis 
Samuel R. Guarino Frank Sheets 
Marion Hooper George Stimac 
Jack Lavite Charley Towey”’ 


in alleged violation of Section 8 (a) (1) and (3) of the Act. 


64. Exhibit 35-S attached hereto is a true and correct 
copy of a letter dated January 6, 1958 from the Board’s 
Regional Director to Boilermakers 483, stating, among 
other things, that he was refusing to issue a complaint in 
Case No. 14-CA-1737. 
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65. Boilermakers 483 appealed to the General Counsel 
the Regional Director’s refusal to issue a complaint in Case 
No. 14-CA-1737 as is evidenced by the attached copy of a 
letter marked Exhibit 36-S, dated January 21, 1958 from 
Assistant General Counsel Ryan to the attorney for Boiler- 
makers 483 with copies to Standard. 


66. Exhibit 37-S attached hereto is a true and correct 
copy of a charge filed December 13, 1957 by Boilermakers 
483 against CSPU 115 in Case No. 14-CB-515, in which it 
was alleged, 


‘Said labor organization by its officers, agents and 
representatives on September 30, 1957, and at all times 
thereafter has attempted to cause Standard Oil Com- 
pany (Indiana) Wood River, Illinois Plant to discharge 
the following named production and maintenance em- 
ployees in the event that they are found to be eligible 
to vote in the election held pursuant to the Order of the 
National Labor Relations Board in Case No. 14-RC- 
3118: 


K. Berghoff J. A. Lankford 
Kenneth Best Fred G. March 
George A. Clayton Ralph L. Miller 
J.D, Evans Ralph Ramsier 
Floyd Friedline Ralph Schoeneweis 
Samuel R. Guarino Frank Sheets 
Marion Hooper George Stimac 
Jack Lavite Charley Towey” 


in violation of Section 8 (b) (1) (A) and (2) of the Act. 


67. Exhibit 38-S attached hereto is a true and correct 
copy of a letter from the Board’s Regional Director to Boil- 
ermakers 483 dated January 6, 1958 stating, in part, that 
he was refusing to issue a complaint in Case No. 14-CB-515. 


68. Boilermakers 483 appealed to the General Counsel 
the refusal of the Board’s Regional Director to issue a com- 
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plaint in Case No. 14-CB-515 as is evidenced by the letter 
from Assistant General Counsel Ryan to the attorney for 
Boilermakers 483 dated January 21, 1958, a copy of which 
is attached hereto as Exhibit 39-S. 


68(a). On or about February 1, 1958 Standard announced 
that approximately 36 employees would be laid off from the 
operating and maintenance unit effective April 1, 1958. At 
the same time it announced that its severance allowance 
program would be liberalized to grant severance pay to 
those employees over age 60 electing to take early retire- 
ment. As a result of this liberalization 42 employees over 
age 60 took early retirement and received severance allow- 
ance pay. Because of this reduction in force through early 
retirements the contemplated layoff became unnecessary. 


Among those electing to take early retirement and re- 
ceive severance pay on April 1, 1958 were the following em- 
ployees on the boilermaker department seniority list, each 


of whom received the severance allowance pay and life an- 
nuity set opposite his respective name: 


Severance Life Annuity Life Annuity 
Allowance Until Age After Age 
Name Pay 65 65 


J. Stepson $5,221.97 $266.36 $266.36 
per month per month 
F. Sheets $3,834.10 $229.56 $243.72 
per month per month 
L. Thomas 2,974.13 $269.73 $272.24 
per month per month 
M. Madison $1,321.68 $252.63 $252.63 
per month per month 
E. Booten $1,203.70 $ 88.35 $162.49 
per month per month 


69. Exhibit 40-S attached hereto is a true and correct 
copy of the Board’s Order dated March 26, 1958, in Case 
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No. 14-RC-3118, denying Standard’s and CSPU 115’s Mo- 
tions in said case, with Member Bean dissenting with opin- 
ion and with the notation that Member Rodger “would clar- 
ify and define the bargaining rights of the Petitioner with 
respect to the boilermaker group it seeks to represent’’. 


70. Exhibit 41-S attached hereto is a true and correct 
“opy of the Board’s Order dated April 2, 1958 directing the 
Board’s Regional Director to open and count challenged 
ballots in Case No. 14-RC-3118, in which Order the Board 
adopted the recommendations of the Regional Director in 
his Report on Challenged Ballots (Exhibit 26-S) that such 
challenges be overruled, and directed ‘‘that as part of the 
investigation to ascertain representatives for the purpose 
of collective bargaining in the boilermaker department at 
Wood River, Illinois, of Standard Oil Company, among its 
employees in the unit set forth in paragraph numbered + of 
the Decision and Direction of Election, issued by the Board 
on August 20, 1957, the Regional Director * * * shall * * * 


open and count the ballots cast be (Sic) each of the in- 
dividuals listed in Appendix A, * * *”’ 


71. Exhibit 42-S attached hereto is a true and correct 
copy of the Revised Tally of Ballots issued in Case No. 
14-RC-3118 on April 10, 1958, following the opening and 
counting of the challenged ballots, which showed that 35 bal- 
lots were cast for Boilersmakers 483 and 3 for CSPU 115. 


72. Promptly after issuance of the revised tally of ballots 
Mr. Vernon Brave and Mr. Clinton Cook, President and 
Secretary-Treasurer respectively of CSPU 115, advised 
Standard that the issuance of the expected certification to 
Boilermakers 483 would result in the automatic termina- 
tion of the gentlemen’s agreement under which boilermak- 
ers temporarily had been permitted to bump back to the 
labor pool; that there were employees on layoff from the 
operating and maintenance bargaining unit who had senior- 
ity rights under the CSPU 115 operating and maintenance 
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unit contract; that CSPU 115 would insist that following 
certification all operating and maintenance jobs outside the 
boilermaker department be filled on the basis of the con- 
tractual seniority provisions of the working agreement 
from which the boilermaker bargaining unit employees were 
expressly excluded; and that if operating and maintenance 
unit employees then on layoff were not recalled to fill the 
operating and maintenance jobs then occupied by the 
bumped back boilermakers CSPU 115 would shut down the 
entire refinery by strike action. 


73. On April 9, 1958, the following telegram was sent to 
the Board’s General Counsel on behalf of Standard: 


“General Counsel 
National Labor Relations Board 
Washington 25, D. C. 


Reference is made to 2 Standard Oil cases NLRB 
Nos. 14-CA-1712 and 14-CA-1737 now pending in the 
General Counsel’s Office on appeal from rulings by 
Regional Director 14th Region in effect refusing to 
issue complaints. Certification of separate craft union 
as representative of severed boilermaker group ex- 
pected next Monday or Tuesday. Union representing 
O & M bargaining unit from which severance granted 
threatening to strike if 17 employees in severed group 
are not laid off promptly after certification from non- 
boilermaker jobs they are now holding. Craft union 
threatening to strike if the 17 men are laid off from 
such non-boilermaker work. Company urgently re- 
quests General Counsel’s ruling in these 2 cases. An 
immediate ruling may prevent the substantial disrup- 
tion of commerce which will ensue from a shutdown of 
the Company’s Wood River refinery employing ap- 
proximately 1200 employees. 


/s/ Stark RitcH1e 
Attorney 
Standard Oil Company’’ 


No reply to the foregoing telegram was ever received. 
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74, On April 15, 1958 CSPU 115 sent Standard the fol- 
lowing letter: 


‘Mr. L. H. Butterworth, Manager 
Wood River Refinery 

Standard Oil Company 

Wood River, Illinois 


Dear Mr. Butterworth: 


Confirming our recent discussion we hereby request 
that promptly after the expected certification of Boiler- 
maker Local 483 as the exclusive bargaining repre- 
sentative of the ‘Employees represented in the Boiler- 
maker Department’ at the Wood River refinery the 
Company remove the 17 Local 483-represented em- 
ployees from the non-boilermaker work they are now 
performing, and that after such certification the Com- 
pany assign such non-boilermaker work to CSPU 115- 
represented employees in accordance with the senior- 


ity rights spelled out in Article V of our Working 
Agreement of May 3, 1957. 


As you well know, the employees involved in the Boil- 
ermaker NLRB representation proceedings were ex- 
pressly excluded from the coverage and rights provided 
by our Working Agreement. There was such express 
exclusion, because of the uncertainty of the outcome of 
the representation proceedings (and even uncertainty 
as to which employees might be called ‘involved’ there- 
in), the Company asked us to cooperate to the end of 
preserving the status quo pending the completion of the 
NLRB proceedings. In the interest of fairness CSPU 
reached a ‘gentleman’s agreement’ with the Company 
that pending the representation proceedings the boiler- 
maker employees would be permitted to ‘hump-back’ 
from boilermaker work to jobs throughout the refinery 
in the same manner as they had under our previous 
plant-wide contract. We adhered to our gentleman’s 
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agreement even when it meant the lay off last fall of 
CSPU-represented employees who, but for the gentle- 
man’s agreement, would have held contractual senior- 
ity rights to non-boilermaker jobs that have been filled 
by men in the boilermaker group. 


Now let there be no question in anyone’s mind that 
the certification of Boilermaker Local 483 will definitely 
end our gentleman’s agreement. The Labor Board has 
ruled that the ‘employees employed in the boilermaker 
department’ were entitled to select a different bar- 
gaining agent and has also ruled that all employees on 
the boilermaker seniority list, even though they may 
not have performed boilermaker work for over 2 years, 
were entitled to vote in such election. Such employees 
have apparently chosen Boilermaker Local 483. Be- 
fore they voted each employee was carefully advised 
that separate representation by Boilermaker Local 483 
would mean the end of the labor pool, plant-wide bump- 


ing system which the Boilermakers had enjoyed under 
a plant-wide contract. We meant what we said to both 
the boilermaker employees and the Company that 
CSPU 115 would not condone the impairment of hard- 
won contractual job security rights by permitting sen- 
iority to cross bargaining unit boundaries. 


We therefore insist that the 17 boilermaker employ- 
ees now performing jobs outside the boilermaker depart- 
ment such as common labor, truck driving and various 
other premium jobs be replaced by employees posses- 
sing seniority rights to such jobs under our Working 
Agreement. The Company’s refusal to comply with 
this request will constitute a breach of our Working 
Agreement as well as an unfair labor practice which 
would relieve us of our obligation under the no-strike 
clause. Under such circumstances we would feel free 
to use any one or all of the several legal and economic 
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remedies that are available to compel the Company’s 
compliance with our Working Agreement. 


Very truly yours 
/s/ VERNON L, Brave 
Vernon L. Brave, President 


Central States Petroleum Union 
Local 115”’ 


75. On April 17, 1958, Standard received the following 
certification of Boilermakers 483 as the exclusive repre- 
sentative of the employees in the boilermaker unit: 


“UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Standard Oil Company 

and 
Local 483, International Brotherhood 
of Boilermakers, Iron Shipbuilders, 


Blacksmiths, Forgers and Helpers, AFL-CIO 
and 
Central States Petroleum Union, Local 115 


Case No. 14-RC-3118 
Consent 

[_] Stipulated 

Board Ordered 


CERTIFICATION OF REPRESENTATIVES 


An election having been conducted in the above mat- 
ter by the undersigned Regional Director of the Na- 
tional Labor Relations Board in accordance with the 
Rules and Regulations of the Board, among: all em- 
ployees employed in the Employer’s hoilermaker de- 
partment at Wood River, Illinois, including journey- 
man hoilermakers, boilermaker apprentices, boilermak- 
er layerout, and boilermaker machine operator who 
were employed during the payroll period ending 
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August 17, 1957, but EXCLUDING all other employees 
and all supervisors as defined in the Act. 


And it appearing from the Revised Tally of Ballots 
that a majority of the valid ballots has been cast for 
a union seeking to represent separately the employees 
in the above-described appropriate unit; and no ob- 
jections having been filed to the Revised Tally of Bal- 
lots furnished to the parties, or to the conduct of the 
election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by 
the National Labor Relations Board, 


It Is Hereby Certified that Local 483, International 
Brotherhood of Boilermakers, Iron Shipbuilders, Black- 
smiths, Forgers and Helpers, AFL-CIO has been desig- 
nated and selected by a majority of the employees of 
the above-named Employer, in the unit herein involved, 
as their representative for the purpose of collective 
bargaining, and that, pursuant to Section 9 (a) of 
of the Act as amended, the said organization is the 
exclusive representative of all the employees in such 
unit for the purpose of collective bargaining with re- 
spect to rates of pay, wages, hours of employment and 
other conditions of employment. 


Signed at St. Louis, Missouri 
On the Sixteenth day of April, 1958 


On behalf of 

Nationay Lasor Rexations Boarp 
/s/ Ralph E. Kennedy 

Regional Director for 14th Region 
National Labor Relations Board’’ 


76. After receipt of the certification above set forth, on 
April 17, 1958 each of the 17 men named in paragraph V 
in the complaint in which Standard is designated Respond- 
ent was handed the following layoff notice by Standard: 
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‘Dear Sir: 


This will advise you that at the end of your shift 
today you Dill be placed on layoff. If and when the 
volume of boilermaker work at the refinery increases 
to the extent that the services of boilermakers in addi- 
tion to those now performing boilermaker work are 
required we shall communicate with you. 


As you know, for many months you have been work- 
ing at various non-boilermaker work because of the 
limited volume of boilermaker work required at the 
refinery. Now that the NLRB representation pro- 
ceedings involving the boilermakers are concluded, 
Central States Petroleum Union, Local 115, insists on 
the strict compliance by the company with the provi- 
sions of the Working Agreement between that union 
and the company, which require that non-boilermaker 
work be assigned to employees in accordance with the 
seniority rights set forth in such agreement. Be- 
cause of the recently concluded NLRB representation 
proceedings, in which you were involved as a member 
of the boilermaker group, you are expressly excluded 
from the agreement with CSPU, Local 115, and there- 
fore have no seniority rights under such agreement. 


Under the circumstances the company feels that it 
has no alternative to laying you off from non-boiler- 
maker work to which others have contractual seniority 
rights, 


The company has engaged in lengthy and costly legal 
proceedings in its endeavor to prevent this result. 
We sincerely regret that it has turned out this way. 


Yours truly, 


/s/ J. B. Watxricut 
J. B. Wainright, Superintendent 
Mechanical Division’’ 
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In accordance with the foregoing letter each of the 17 
employees has been treated as a laid off employee, as dis- 
tinguished from a discharged employee. Unlike a dis- 
charged or terminated employee his service for qualifica- 
tion under Standard’s various Benefit Plans (which apply 
to all employees, nonsupervisory and supervisory, repre- 
sented and unrepresented) remains unbroken. <All 17 
availed themselves of the opportunity to continue their 
Company Group Hospital and Surgical Insurance, and 
all but 1 have continued their Company Group Life Insur- 
ance. If the 17 were discharged employees their partici- 
pation in the Benefit Plans would have ended on the date 
of their termination of service, and they would have to 
start anew on their re-employment to meet the service 
qualifications for determination of such benefits as Retire- 
ment, Anmtities, Sickness and Disability Benefits, Vaca- 
tions, ete. 


77. The operating and maintenance jobs outside the 


poilermaker department which were being performed by the 
aforesaid 17 laid off boilermakers immediately prior to 
their layoff are now being performed by operating and 
maintenance unit employees recalled from layoff in accord- 
ance with the operating and maintenance working agree- 
ment of May 3, 1957, between Standard and CSPU 115. 
Had Respondents not treated the aforesaid 17 laid off 
employees as being excluded from the coverage of the 
May 3, 1957 agreement the plant service of said employ- 
ees would have been sufficient to retain their jobs in the 
operating and maintenance unit April 17, 1958. 


78, Exhibit 43-S attached hereto is a true and correct 
copy of the charge filed April 18, 1958 in Case No. 14-CA- 
1837 by Gruenberg & Schobel, attorneys, in behalf of the 
17 men named in paragraph V of the complaint in which 
Standard is designated Respondent. 


79, Exhibit 44-S attached hereto is a true and correct 
copy of the charge filed April 18, 1958, in Case No. 14-CB- 
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582 by Harold Gruenberg, attorney, alleging, substantially, 
that since on or about January 1, 1958, CSPU 115 refused 
coverage of its contract to the 17 individuals named in 
paragraph VI in the complaint in which CSPU 115 is des- 
ignated Respondent and caused the discharge of said 
individuals on April 17, 1958. 


80. Exhibit 45-S attached hereto is a true and correct 
copy of the charge filed on May 9, 1958, in Case No. 14- 
CA-1877 by E. C. Jones, an individual, alleging substan- 
tially, that Standard discriminated against him since on 
or about November 25, 1957. 


81. Exhibit 46-S attached hereto is a true and correct 
copy of the charge filed on May 9, 1958, in Case No. 14-CB- 
604 by E. C. Jones in respect to alleged discrimination 
against him by CSPU 115. 


82. On October 24, 1957, while Case No. 14-RC-3118 was 
still pending before the Board, Ernest C. Jones attempted 


to bid out of the boilermaker department seniority group 
to the labor pool. (Note: Since, as aforesaid, the labor 
pool is not a department for seniority purposes; and since 
there are no common labor jobs to which permanent 
promotional group seniority attaches, the instant type 
bid is regarded as a relinquishment of the employee’s pres- 
ent promotional group seniority and an exercising of the 
employee’s plant seniority for a common labor job. Since 
at the time of the instant bid Mr. Jones was already work- 
ing out of the labor pool, said bid was merely an attempt 
to relinquish his seniority in the boilermaker seniority 
group). 

On November 25, 1957, while Case No. 14-RC-3118 was 
still pending before the Board, the aforesaid Mr. Jones 
attempted to bid out of the boilermaker department sen- 
iority group and into other promotional groups in the 
operating and maintenance unit. 
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Mr. Jones originally bid into the boilermaker seniority 
group in 1948 and had been carried on the boilermaker de- 
partmental seniority list ever since. In June 1957 because 
of a reduction in boilermaker work, Mr. Jones had been 
bumped back to the labor pool, and since June 1957 until 
his aforesaid layoff had been employed in various operating 
and maintenance jobs outside the boilermaker department. 


Mr. Jones’ bid was not honored and he continued on the 
boilermaker departmental seniority list. 


83. Ernest C. Jones was the only employee listed on the 
poilermaker departmental seniority list who did not vote 
in the election in Case No. 14-RC-3118 on September 19, 
1957. Mr. Jones was continuously a dues-paying member in 
good standing of CSPU 115 from October 1944, shortly 
after his employment at the Wood River refinery, until 
the date of his layoff April 17, 1958. At least until April 
17, 195S he was not a member nor in any way active for 
or on behalf of Boilermakers 483. 


84, CSPU 115 wrote a letter dated November 1, 1957, 
to Standard’s Refinery Manager which reads as follows: 


“Mr. L. H. Butterworth, Manager 
Wood River Refinery, 
Standard Oil Company (Indiana), 
Wood River, Illinois. 


Gentlemen: 


Tt is our understanding that Ernest C. Jones, Boiler- 
making Department (Clock No. 930) is attempting to 
bid out of the Boilermaker Department and to bid into 
the Labor Pool in the job of laborer. 


We wish to go on record as vigorously opposing this 
bid. Mr. Jones is not an ‘employee’ as defined in Sec- 
tion XXXX 1.02 of our agreement of May 3, 1957 and 
therefore the seniority benefits accorded by that agree- 
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ment, including bidding rights, are not applicable to 
him. 

You will recall that on October 19, 1956, Local 483 of 
International Brotherhood of Boilermakers filed a rep- 
resentation petition with the National Labor Relations 
Board in Case No. 14-RC-3118 for a unit of boilermak- 
ers. Shortly thereafter you informed us that you 
’ would continue to recognize Central States Petroleum 
Union as the collective bargaining representative for 
the boilermakers for the purpose of administering the 
terms of the then current contract until it expired on 
December 28, 1956, but that thereafter Central States 
would not be so recognized because of the pendency of 
that case. Inasmuch as your policy comported with 
your obligations under the National Labor Relations 
Act, we acquiesced. 


After December 28, 1956, while negotiations for a 
new contract were going forward, we agreed to con- 
tinue the expired contract on a day-to-day basis. By 
letter dated January 18, 1957, our organization made 
clear to you that we recognize that we could not bar- 
gain on behalf of those directly affected by the elec- 
tion petition. 


Ultimately, on May 3, 1957, we entered into our cur- 
rent collective agreement. Because of our inability to 
bargain for the boilermakers, the unit set forth in the 
recognition clause (Section 1.01) was amended to 
exclude ‘all employees involved in the representation 
cases No. 14-RC-3118 and 14-RC-3120 pending before 
the National Labor Relations Board’. 


As is typical in collective agreements the 1957 agree- 
ment continues to define ‘employee’ as a person ‘cov- 
ered by this agreement as stated in Section 1.01 above? 
(Section 1.02 of the 1957 and 1955 contracts), 
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Thus, by its terms, the 1957 contract excludes from 
coverage members of the Boilermakers Department. 
As we understand it, we could have been held guilty 
of an unfair labor practice had we insisted on bargain- 
ing for the boilermakers or covering them in that 
agreement. 


At the time the negotiations leading to the 1957 
agreement were concluded, however, we reached an 
understanding that the employees affected by the 
NLRB cases would be treated just as though they 
were covered by our contract insofar as the bread- 
and-butter provisions of the contract were concerned. 
That is, that the boilermakers and riggers were to be 
treated similarly to other employees as to their rates 
of pay, hours of work, premium pay provisions and 
other provisions which could be applied to them with- 
out violating the National Labor Relations Act or, 
insofar as we were concerned, violating our duties to 
the members of the operating and maintenance unit 
covered in the 1957 agreement. In addition, our agree- 
ment contemplated that during the pendency of the 
NLRB cases the boilermakers and riggers would be 
permitted to bump back into the Labor Pool. Our in- 
tention was to preserve the status quo. We did not 
agree, however, that boilermakers or riggers should 
have the right to bid out of their departments for that 
would have had the effect of changing the status quo 
by altering the units sought. 


The general policy embodied in this understanding 
was formalized in an exchange of correspondence be- 
tween you and both unions on May 22 and 24, 1957. 
This correspondence makes clear that the parties all 
recognize and agree that the boilermakers were not 
and could not be covered by the 1957 contract, but that 
they were to be treated as favorably as the remainder 
of the employees insofar as that was possible. In your 
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letter of May 22nd you pointed out that the boilermak- 
ers would receive the same wage increase and other 
working condition changes ‘which they would receive 
if such employees were covered by the current Operat- 
ing and Maintenance agreement’. In our letter of May 
24th we agreed with this statement repeating almost 
precisely the same language. Also on May 24th, Local 
483 agreed to this treatment of the boilermakers but 
clearly recognized that they were not in fact covered by 
the 1957 contract by pointing out that Local 483 would 
not be bound by those conditions of employment ‘when 
we get the bargaining rights’. 


Thus it is erystal clear that all the parties, including 
Local 483, have recognized that the boilermakers are 
not covered by the terms of our contract. 


The right to bid into jobs in the operating and main- 
tenance unit does not, and never did, extend to all em- 
ployees of the company, but only to those persons who 


are defined as ‘employees’ in Section 1.02 of our agree- 
ment. That section provides that ‘employees’ as used 
therein is restricted to ‘persons covered by this Agree- 
ment’. Since it is agreed by all parties that boilermak- 
ers are not so covered, it is clear that Mr. Jones has no 
bidding rights under our contract. 


We wish to make it clear that we would take precisely 
the same position if Mr. Jones were a member of the 
clerical unit which we also represent, a member of the 
guard unit which we formerly represented, or a mem- 
ber of one of the units represented by our other local 
unions. In fact, Mr. Jones isa member of our union in 
good standing. 


Any acceptance of a bid from a person who is not an 
employee as defined in our agreement would necessarily 
have an adverse effect on the job rights and earning 
opportunities of the members of the operating and 
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maintenance unit whom we have the duty to represent. 
Any such action on your part would also constitute a 
breach of our agreement as well as an unfair labor 
practice which would relieve us of our obligations under 
the no-strike clause. Under such circumstances we 
would feel free to use any one, or all, of the several 
legal and economic remedies which are available to com- 
pel your compliance with your legal obligations. 


Yours truly, 


/s/ Vernon L. Brave 
Vernon L. Brave, President 
C.S.P.U., Local No. 115’’ 


85. Exhibit 47-S attached hereto is a true and correct 
copy of the charge filed April 18, 1958 in Case No. 14-CA- 
1836 by Ralph Schoeneweis in respect to alleged disecrimi- 
nation against him on or about February 13, 1958. 


86. Exhibit 48-S attached hereto is a true and correct 
copy of the charge filed April 18, 1958 in Case No. 14-CB- 
581 by Ralph Schoeneweis in respect to alleged discrimina- 
tion against him by CSPU 115. 


87. In February 1958, while Case No. 14-RC-3118 was 
still pending before the Board, Mr. Ralph Schoeneweis at- 
tempted to bid out of the boilermaker department seniority 
group into the transportation department in the Mechanical 
Division. Mr. Schoeneweis originally bid into the boiler- 
maker department seniority group in 1947 and since that 
time was continuously carried on the boilermaker seniority 
list. In June 1957, because of a reduction in boilermaker 
work, Mr. Schoeneweis had been bumped back to the labor 
pool, and since June 1957 had been employed in various 
operating and maintenance jobs outside the boilermaker 
department. 

The bid of Mr. Schoeneweis was not honored and he con- 
tinned to be carried on the boilermaker department senior- 
ity list. 
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88. Exhibit 49-S attached hereto is a true and correct 
copy of the charge filed with the Board August 4, 1958 in 
Case No. 14-CA-1938 by Boilermakers 483 in respect to 
alleged discrimination against Kenneth Best, Ralph L. Mil- 
ler, and J. A. Lankford. 


89. Exhibit 50-S attached hereto is a true and correct 
copy of the charge filed with the Board August 4, 1958 in 
Case No. 14-CB-656 by Boilermakers 483 in respect to al- 
leged discrimination against Kenneth Best, Ralph L. Miller, 
and J. A. Lankford by CSPU 115. 


90. In February 1958, while Case No. 14-RC-3118 was 
still pending before the Board, Mr. Kenneth Best attempt- 
ed to bid out of the boilermaker department seniority group 
into the transportation department in the Mechanical Di- 
vision. Mr. Best originally bid into the boilermaker depart- 
ment seniority group in 1947 and since that time was con- 
tinuously carried on the boilermaker seniority list. In Sep- 
tember 1957, because of a reduction in boilermaker work, 


Mr. Best had been bumped back to the labor pool, and since 
September 1957 had been employed in various operating 
and maintenance jobs outside the boilermaker department. 


The bid of Mr. Best was not honored and he continued to 
be earried on the boilermaker department seniority list. 


91. In February 1958, while Case No. 14-RC-3118 was 
still pending before the Board, Mr. Ralph L. Miller at- 
tempted to bid out of the boilermaker department seniority 
group into the transportation department in the Mechanical 
Division. Mr. Miller originally bid into the boilermaker 
department seniority group in 1952 and since that time was 
continuously carried on the boilermaker seniority list. In 
August 1956, because of a reduction in boilermaker work, 
Mr. Miller had been bumped back to the labor pool, and 
since August 1956 had been employed in various operating 
and maintenance jobs outside the hoilermaker department. 
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The bid of Mr. Miller was not honored and he continued 
to be carried on the boilermaker department seniority list. 


92. In February 1958, while Case No. 14-RC-3118 was 
still pending before the Board, Mr. J. A. Lankford attempt- 
ed to bid out of the boilermaker department seniority group 
into the transportation department in the Mechanical Divi- 
sion. Mr. Lankford originally bid into the boilermaker de- 
partment seniority group in 1947 and since that time was 
continuously carried on the boilermaker seniority list. In 
September 1957, because of a reduction in boilermaker 
work, Mr. Lankford had been bumped back to the labor 
pool, and since September 1957 had been employed in vari- 
ous operating and maintenance jobs outside the boilermak- 
er department. 


The bid of Mr. Lankford was not honored and he con- 
tinued to be carried on the boilermaker department senior- 
ity list. 


93. Standard denied the aforesaid joh bids by Jones, 
Schoeneweis, Best, Miller, and Lankford because of CSPU 
115’s insistence (see paragraph 84 hereof) on the adher- 
ence to the terms of the May 3, 1957 agreement (Exhibit 
13-S), as modified by the ‘‘gentlemen’s agreement’’. If 
Jones, Schoeneweis, Best and Lankford were not excluded 
from the coverage of the May 3, 1957 agreement, each had 
sufficient service at the time they made their respective 
hids to have had his bid accepted under said agreement. 


Standard and CSPU 115 take the position that the above- 
named employees were lawfully excluded from the May 3, 
1957 agreement. General Counsel takes the position that 
the aforesaid employees were unlawfully excluded from the 
May 3, 1957 agreement. 


94. By letters dated June 12, 1958, the Board’s Acting 
Regional Director notified the charging party, Standard 
and CSPU 115 that prior letters declining to issue a com- 
plaint in Cases Nos. 14-CA-1712, 14-CA-1737 and 14-CB- 
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515 were revoked and that the charges therein were rein- 
stituted in full force and effect. The Board’s Assistant 
General Counsel gave notice by letters dated June 17, 1958, 
that in view of the revocation of the Regional Director’s 
dismissal letters in Cases Nos. 14-CA-1712, 14-CA-1737, and 
14-CB-515 “there is no appeal and we are closing our files 
in respect thereto.”’ 


95. At the Shell Oil Company refinery which is located 
within 2 miles of Standard’s Wood River refinery, the Shell 
boilermakers are represented in a separate bargaining unit 
by Boilermakers 483. Other craft employees are repre- 
sented by other affiliated craft unions such as the IBEW, 
Teamsters, Painters, Pipefitters, Carpenters and Machin- 
ists in separate bargaining units. At Shell none of the 
boilermaker bargaining unit employees bump into other 
bargaining units nor do other bargaining unit employces 
bump into the boilermaker bargaining unit. There is no 
bumping across bargaining unit lines at Shell. 


96. At the Sinclair Refining Company refinery located 
within 3 miles of Standard’s Wood River refinery all the 
operating and maintenance employees are jointly repre- 
sented in a single, plant-wide operating and maintenance 
bargaining unit by a number of affiliated unions, including 
the Operating Engineers, Pipefitters, IBEW, Teamsters, 
and Boilermakers 483, At Sinclair employees bump from 
job to job in the single operating and maintenance bargain- 
ing unit, on the basis of departmental and plant service. 


97. In 1941 Central States Petroleum Union, Local 215, 
was recognized as the bargaining agent for a bargaining 
unit composed of the non-supervisory members of the crew 
of the towboat, Stanolind ‘‘A’’, which operates out of the 
Wood River refinery. In 1952 the American Federation of 
Peace Officers, Guards and Security Personnel, Local 19, 
was certified by the Board as the collective bargaining rep- 
resentative of a bargaining unit consisting of the guards at 
Wood River. In 1952 CSPU 115 was certified by the Board 
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as the bargaining representative of a separate bargaining 
unit comprised of all clerical personnel at the Wood River 
refinery. Employees in these several, separate bargaining 
units have never bumped into jobs from one bargaining 
unit into jobs in a different bargaining unit nor have the 
seniority job rights of any employees in these several, sepa- 
rate bargaining units ever in any way extended across the 
separate bargaining unit lines. 


All of the employees who have transferred to or from the 
operating and maintenance unit at the Wood River refinery 
from or to another bargaining unit have forfeited their job 
rights in their former unit and have entered the new unit 
with no more job rights than a new employee hired at the 
same time. 


98. Standard currently is a party to over 70 different 
bargaining agreements covering over 70 different bargain- 
ing units. Among the labor organizations, or their locals, 
with whom Standard engages in collective bargaining are 
the following : Oil Chemical & Atomic Workers Internation- 
al Union, AFL-CIO; International Union of Operating En- 
gineers, AFL-CIO; Central States Petroleum Union; Inde- 
pendent Petroleum Workers of America; International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America; United Steelworkers, AFL-CIO; Na- 
tional Maritime Union, AFL-CIO; and Pipefitters Associa- 
tion, AFL-CIO. 


The seniority provisions negotiated by Standard with any 
union established the relative priority to jobs as between 
employees in the same bargaining unit; none give an em- 
ployee in one bargaining unit the right to bump into jobs 
in a separate bargaining unit, irrespective of whether the 
separate bargaining units are represented by the same or 
different unions. 


In 1949 Central States Petroleum Union Local 124 repre- 
sented Standard’s refinery workers at its Casper, Wyo- 
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ming refinery. Central States Petroleum Union Loeal 128 
represented the Company’s refinery workers at its Grey. 
bull, Wyoming refinery. When Standard’s Greybull, Wyo- 
ming refinery operations were closed, many of the Greybull 
employees were transferred to the Casper refinery. At 
that time Standard endeavored to negotiate an agreement 
with CSPU Local 124 under which the employees trans- 
ferred from Greybull would receive credit for their Grey- 
bull service in determining their respective relative sen- 
iority positions at Casper. CSPU Local 124 strongly re- 
sisted despite the fact that many of the Greybull employees 
had been moved from the Casper refinery to the Greybull 
refinery when the latter refinery was started. After lengthy 
negotiations Local 124 agreed that the transferees from 
Greybull would be credited with 50% of their service at 
Greybull in determining their respective relative seniority 
positions in the Casper bargaining unit. 


In 1949 when the Company was contemplating the clos- 
ing of its Neodesha, Kansas refinery and the transfer of a 
number of Neodesha employees to its Sugar Creek, Mis- 
souri refinery, Central States Petroleum Union Local 101, 
representing Standard’s refinery workers at Sugar Creek 
flatly refused to give any employees transferred from Neo- 
desha any eredit for their Neodesha service in determining 
their relative seniority standing in the Sugar Creek bar- 
gaining unit. At that time Standard’s Neodesha refinery 
employees were represented by Central States Petroleum 
Union Local 117. 


99. Exhibit 51-S attached hereto is a true and correct 
copy of an AFL-CIO Organizing Committee handbill 
handed out at Standard’s Wood River refinery gates on 
August 15, 1958 by Lloyd Hale, Business Agent for Boiler- 
makers 483, and other representatives of the signatory 
unions. 


100. Exhibit 52-S attached hereto is a true and correct 
copy of an AFL-CIO Organizing Committee handbill hand- 
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ed out at Standard’s Wood River refinery gates on Sep- 
tember 10, 1958. 


STANDARD OLL COMPANY; LOCAL NO, 115, CEN- 
TRAL STATES PETROLEUM UNION; GRUENBERG 
& SCHOBEL; RALPH SCHOENEWEIS; E. C. JONES; 
and LOCAL 483, INTERNATIONAL BROTHERHOOD 
OF BOILERMAKERS, IRON S HIP BUILDERS, 
BLACKSMITHS, FORGERS & HELPERS OF AMER- 
ICA, AFL-CIO, by their Counsels: and GENERAL COUN- 
SEL by its Counsel, do hereby stipulate and agree to the 
foregoing statement of facts and the exhibits incorporated 
therein. 


[Not executed by charging parties] 
[Exhibit Omitted] 


Decision, Direction of Election. and Order 
Upon separate petitions duly filed under Section 9(¢) of 


the National Labor Relations Act, a consolidated hearing 
was held before William F. Trent, hearing officer. The 
hearing officer’s rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. 


Pursuant to the provisions of Section 3(b) of the Act, the 
Board has delegated its powers in connection with this case 
to a three-member panel. 


Upon the entire record in this case, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organizations involved claim to represent 
certain employees of the Employer.’ 


1 During the hearing, International Hod Carriers moved to withdraw the 
petition in Case No. 14-BC-3121, on the ground of ‘‘loss of interest’’ among 
the employees they sought to represent. The motion is hereby granted. 

2Central States Petroleum Union, Local 115, the Intervenor herein, inter- 
vened on the basis of a contract covering the employees involved. 
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3. A question affecting commerce exists concerning the 
representation of employees of the Employer within the 
meaning of Section 9(¢c)(1) and Scction 2(6) and (7) of the 
Act. 

4+. The appropriate unit. 

The Employer, an Indiana corporation, is engaged in the 
production, refining and distribution of petroleum and 
related products in various locations throughout the United 
States, Only its refinery at Wood River, Illinois, is 
involved in these proceedings. The Intervenor has repre- 
sented an overall unit of the operating and maintenance 
employees at the Wood River refinery since 1940. The 
Petitioner seeks, by its petition in Case No. 14-RC-3120, to 
sever from the existing operating and maintenance unit 
all rigging department employees, including journeymen 
riggers and apprentice riggers. In Case No. 14-RC-3118, 
the Petitioner seeks to sever from the existing operating 
and maintenance unit all boilermaker department em- 
ployees, including journeyman boilermakers, boilermaker 
apprentices, boilermaker layerout, and boilermaker ma- 
chine operator. 

The unit request in Case No. 14-RC-3120 is in substance 
a request for severance of all employees performing rigging 
functions in the rigging department on a craft basis. How- 
ever, in the alternative, the Petitioner seeks severance of 
this group of employees on a departmental basis. 


In the past the Board has consistently held that riggers 
do not constitute a separate and distinct craft group." The 
Petitioner contends, however, that prior Board decisions 
dealing with riggers are not applicable to the present situa- 
tion, as the employees in question meet all the requirements 
for craft severance as set forth in the American Potash 
ease.‘ In this respect, the Petitioner asserts that the rig- 
gers in question are required to complete a 4-year appren- 


3 See, for example, American Cyanamid Company, 110 NLRB 89, 93; Ameri: 
can Potash § Chemical Corporation, 107 NLRB 1418. 


4 American Potash §* Chemical Corporation, supra. 
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ticeship in order to attain journeyman rigger status; that 
they have separate seniority, separate supervision, per- 
form separate functions, and that the Petitioner has his- 
torically represented riggers. We do not agree with this 
contention. 


In the first place, the Board has not regarded the mere 
existence of an apprenticeship program as sufficient to 
support a finding that a particular group of employees 
constitute a craft.’ Secondly, it is true that the riggers in 
question are under separate supervision and have separate 
seniority. They also perform rigging functions, which for 
the most part, are not performed by other employees. 
However this is because of the Employer’s organizational 
structure, and is not a typical arrangement. Thus, riggers 
usually perform rigging services for a particular craft, 
such as pipefitters and boilermakers, and are considered 
part of such craft unit, and are not, as here, grouped 
together in a single department. For example at the Shell 
and Sinclair refineries at Wood River, riggers performing 
boilermaker rigging and pipefitter rigging are included 
in respective craft units of boilermakers and pipefitters. 
Thirdly, although it appears that in the past the Petitioner 
has in fact represented riggers, neither the testimony 
herein nor our independent experience shows that the Peti- 
tioner or the Boilermakers International has ever repre- 
sented riggers in separate units. Lastly, the employees in 
question do not constitute a functionally distinct depart- 
ment identified with any traditional trade. For, as indi- 
cated, riggers are not normally grouped together on a 
departmental basis, but rather are included in the partic- 
ular craft for which they perform their functions. 


In view of the foregoing, we find that the unit requested 
by the petition in Case No. 14-RC-3120, is appropriate for 
neither craft severance nor for severance on a depart- 
mental basis.* 


3 Gulf Oil Corporation, 108 NLRB 162. 


6 American Potash, supra. 
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As indicated, the Petitioner seeks to sever, in Case No. 
14-RC-3118, all employees in the boilermaker department. 
The Employer contends that this unit is inappropriate for 
craft severance because (1) the employees do not perform 
welding or rigging functions;? and therefore do not per- 
form the whole gamut of skills normally associated with 
the boilermaker craft; and (2) because the employees in 
question are assigned to work in the central labor pool 
performing functions outside the boilermaker department. 


As to the Employer’s first contention, the record shows 
that these employees perform the functions of riveting. 
chipping, caulking, burning, bending, rolling, expanding, 
laying out, shearing, punching, and flanging, on tanks, 
erude stills, vessels, drums, boilerplate, heat exchangers 
and furnaces. However, due to the Employer’s organiza- 
tional structure separate groups of welders and riggers are 
maintained, and, as a result, neither the boilermakers nor 
any other craft group at the Employer’s operation in Wood 
River perform welding or rigging operations. The record 
shows that the employees in the boilermaker department 
are required to complete a 4-year apprenticeship in order 
to attain journeyman boilermaker status. During this time 
the employees receive on-the-job training and classroom 
instructions in mathematies, blueprint reading, and boiler- 
maker techniques from books and manuals. 


Although it is true that the boilermakers do no welding 
or rigging, which is normally a function of the boilermaker 
craft, it is apparent that they possess and exercise all other 
skills normally associated with the boilermaker craft.’ 


7 All layout work is performed by one individual in the boilermaker depart- 
ment. In addition, 5 or 6 employees in that department specialize in operating 
the machinery located in the boiler shop. 


8See San Manual Copper Corporation, 116 NLRB 1153, 1158; Stauffer 
Chemical Corporation, 113 NLRB 1255, 1257; Sinclair Rubber, Inc., 96 NLEB 
220, 225; Tennessee Copper Company, 88 NLRB 1516, 1518; Méd-Continent 
Petroleum Corporation, 65 NLRB 113, 115; Waterman Steamship Corp,, 78 
NLEB 20, 22, 23; American Smelting and Refining Co., 78 NLRB 75, 76. 


With respect to the Employer's second contention, the 
record shows that the Employer maintains a central labor 
pool, from which all departments obtain additional help 
when needed, and to which all departments assign em- 
ployees during slack periods and work stoppages. In this 
way, employees who normally would be laid off during 
slack periods in their respective departments are assigned 
to the labor pool and are utilized in some other department 
during these slack periods. The record also shows that of 
the 42 employees in the boilermaker department, 12 with 
the least seniority were assigned to the labor pool at the 
close of the payroll period immediately preceding the filing 
of the petition on October 19, 1956. At the time of the 
hearing, December 17, 1956, 3 of these employees had been 
reassigned to the boilermaker department. The record fur- 
ther shows that during the 6-weck period immediately pre- 
ceding the filing of the petition, the number of boilermak- 
ers assigned to the labor pool during each week ranged 
from 7 to 11. 


Tt thus appears that a small number of the boilermakers 
in question are from time to time assigned to the labor 
pool and perform functions outside the boilermaker de- 
partment. However, as these assignments result from 
decreases in work, are temporary in nature, and are not 
considered a part of their routine duties, under the cireum- 
stances, we do not deem this arrangement a sufficient basis 
for denying craft severance to an otherwise true craft 
group.’ 


Under the circumstances, we find that the employees in 
the boilermaker department constitute a craft group, and 
they may if they so desire constitute a separate unit, not- 
withstanding their previous inclusion in a broader unit. 


Accordingly, we shall direct an election among all em- 
ployees employed in the Employer’s boilermaker depart- 


9Sce Mallinckrodt Chemical Works, 115 NLRB 730, 733; Sénclawr Rubber, 
Inc., 96 NLRB 220, 223, 
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ment at Wood River, Illinois, including journeymen boiler- 
makers, boilermaker apprentices, boilermaker layerout, and 
boilermaker machine operator, but excluding all other em- 
ployees and all supervisors as defined in the Act. 


5. We shall make no final determination at this time, but 
shall be guided by the desires of the employees as expressed 
in the election hereinafter directed. If a majority vote 
for the Petitioner, they will be taken to have indicated their 
desire to constitute a separate appropriate unit, and the 
Regional Director conducting the election is instructed to 
issue a Certification of Representatives to the Petitioner 
for the employees in the group described above, which the 
Board, in such cireumstance, finds to be appropriate for 
purposes of collective bargaining. In the event that a 
majority do not vote for the Petitioner, these employees 
shall remain a part of the existing unit and the Regional 
Director will issue a Certification of Results of Election 
to such effect. 


Dmection oF ELEection 


As part of the investigation to ascertain representatives 
for the purposes of collective bargaining with the Employer, 
an election by secret ballot shall be conducted as early as 
possible, but not later than 30 days from the date of this 
Direction, under the direction and supervision of the Re- 
gional Director for the Region in which this case was 
heard, and subject to Sections 102.61 and 102.62 of National 
Labor Relations Board Rules and Regulations, among the 
employees in the voting group described in paragraph num- 
bered 4, above, who were employed during the payroll 
period immediately preceding the date of this Direction of 
Election, including employees who did not work during 
said payroll period because they were ill or on vacation or 
temporarily laid off, and employees in the military services 
of the United States who appear in person at the polls, but 
excluding those employees who have since quit or been 
discharged for cause and have not been rehired or rein- 
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stated prior to the date of the election, and also excluding 
employees on strike who are not entitled to reinstatement, 
to determine whether they desire to be represented, for pur- 
poses of collective bargaining, by Local 483, International 
Brotherhood of Boilermakers, Iron Shipbuilders, Black- 
smiths, Forgers and Helpers, AFL-CIO; or by Central 
States Petroleum Union, Local 115. 


ORDER 


Iv Is Heresy Orperep that the petition in Case No. 
14-RC-3120, be, and it is hereby, dismissed. 
Dated, Washington, D. C., August 20, 1957. 
Philip Ray Rodgers, Member 
Joseph Alton Jenkins, Member 


Nationa Lazor Reiations Boarp 
(SEAL) 


SrepueN 8. Bran, Member, concurring in part and dissent- 
ing in part: 


I agree with the holding that the riggers at this plant 
are not, as claimed by the Petitioner, craftsmen, but I 
would also deny this Union’s request for severance of the 
boilermaker group. As appears clearly from the record, 
the limited skills which they possess and exercise fall far 
short of the craft severance requirements set out in the 
American Potash guide decision. 


Of the 42 employees in the group at the time of the hear- 
ing, only one, assisted by another, performs all the layout 
work. The large machinery of the boiler shop is operated 
almost exclusively by only 5 or 6 other employees out of 
the entire group. All of the remaining employees receive 
some training in a limited number of the regular boiler- 
maker craft skills, but, at work, each of them utilizes only 
a fraction of the limited abilities so required. This is due 
to the fact that the operation and maintenance of this 
refinery is such an intricate process that the work of many 
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of the employees is highly specialized and repetitive. And 
2 of the most important types of work traditional to the 
boilermaker craft—welding and rigging—are not per- 
formed, or even learned by these ‘‘boilermakers’’ at all; 
instead they are carried out by welders and riggers in 
entirely different departments, 


The Board has only recently stressed its considered judg- 
ment that welding is a highly distinctive and craft-like 
occupation.” It follows that separation of these and others 
of the boilermaker skills from the work of the employees 
here involved, skims the cream off the top of the craft, to 
a point where I am reluctant to buy it. And there is further 
dilution of what specialty remains to them in the fact that a 
substantial number of these boilermakers are regularly 
assigned to the common labor pool, where, as needed for 
other work in other departments, they are distributed else- 
where throughout the plant. Of the 42 claimed by the Peti- 
tioner as craftsmen, 12 were working out of the labor pool 
when the petition was filed, and 9 were still there at the 
time of the hearing 3 months later, In turn, as the work 
of this department increases, men are drawn as needed 
from the common labor pool, and, presumably they are 
nevertheless sufficiently skilled to perform the type of 
hoilermaker work done in this department. 


In the American Potash decision, the Board not only 
stated that severance would only be granted to a “true 
craft group ... exercising genuine craft skills,’? but ex- 
pressly announced that the test would be “rigidly en- 
foreed,’’ and that ‘‘the requirement will not be relaxed 
over a period of time.’’" Unless that period of time has 
now expired, the facts set out above do not meet the rigid 
test of which the Board spoke. As recognized by the 
majority opinion in this very case—in that portion which 


10 Hughes Aircraft Co., 117 NLEB No. 26. 
11 American Potash and Chemical Corp., 107 NLRB 1418, 1423. 
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dismisses as to the riggers—a normal apprenticeship pro- 
gram, or even the label ‘‘journeyman,”’ is not sufficient to 
create craftsmen within the Board’s definition of the term. 
Indeed, denial of a separate bargaining unit to the riggers, 
who also train through a 4-year apprenticeship program, 
are classified in progressive grades to journeymen status, 
and exclusively perform specialized and difficult work, 
unmistakably illustrates the majority’s departure from the 
American Potash rule in granting the boilermaker unit. 


Because I do not believe this record, as to the boilermaker 
group, meets the Board’s established craft severance test, 
and because of the inconsistency inherent in applying, all 
in one case, a high-content test to the riggers and a watered- 
down one to the boilermakers, 1 would dismiss both peti- 
tions in this case. 


Dated, Washington, D. C., August 20, 1957. 


Stephen S. Bean, Member 
NarionaL Lasor Reiations Boarp 
(SEAL) 


Report on Challenged Ballots 


Pursuant to a Decision, Direction of Election, and Order 
of the National Labor Relations Board dated August 20, 
1957, an election was conducted on September 19, 1957, 
among employees in the unit found appropriate in the De- 
cision? The Tally of Ballots discloses the results of the 
election to be as follows: 


Approximate number of eligible voters 
Void ballots 
Votes cast for Local 483, Boilermakers 


1 118 NLRB No. 148. 


The unit found appropriate by the Board is described as follows: all 
employees employed in the Employer’s boilermaker department at Wood River, 
Tlinois, including journeymen boilermakers, boilermaxer apprentices, boiler- 
maker layerout, and boilermaker machine operator, but excluding all other 
employees and all supervisors as defined in the Act. 
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Votes cast for Local 115, C.S.P.U. 00... eeeeeee 3 
Votes cast against participation labor organi- 
zations 
Valid votes counted nee 
Challenged ballots 
Valid votes counted plus challenged ballots ... 38 
Challenges are sufficient in number to affect the re- 
sults of the election. 
A majority of the valid votes counted plus challenged 
ballots has not been east for either labor organization. 


Pursuant to Section 102.61 of the Board’s Rules and Regu- 
lations the undersigned has caused an investigation to be 
made and reports thereon as follows: 


THE CHALLENGES 


The ballots of 16 employees were challenged by the Em- 
ployer on the ground that they were not actually working 
in the boilermaker department at the time of the election. 
The names of the 16 employees whose ballots were chal- 
lenged are listed below and the specific reason assigned for 
each challenge is quoted opposite each name: 


Name Reason 


F. Berghoff Not in unit. Last day of work i 
unit about 2 years ago.* 


Kenneth Best Not in unit. Last day of work in 
boilermaker department 9/13/57. 


George A. Clayton Not in unit. Last day of work in 


boilermaker department March 
1955.* 


J.D. Evans Not in unit. Last day of work in 
boilermaker department July 1957. 
3 Investigation discloses that the last day Berghoff actually worked in the 
boilermaker department was September 3, 1955. 


Investigation discloses that the last day Clayton actually worked in the 
boilermaker department was September 3, 1955. 


Name 
Floyd W. Friedline 
Samuel R. Guarino 
Marion Hooper 


Jack Lavite 


J. A. Lankford 
Fred G. March 
Ralph L. Miller 


Ralph Ramsier 


Ralph Schoeneweis 


Frank Sheets 


George Stimae 


Charles Towey 


Reason 


Not in unit. Last day of work in 
boilermaker department March 
1954.° 


Not in unit. Last day of work in 
boilermaker department July 1955.* 


Not in unit. Last day of work in 
boilermaker department 9/13/57. 


Not in unit. Last day of work i 
boilermaker department August 
1956. 


Not in unit. Last day of work i 
boilermaker department 9/13/57. 


Not in unit. Last day of work in 
boilermaker department June 1957. 


Not in unit. Last day of work in 
boilermaker department May 1956. 


Not in unit. Last day of work in 
boilermaker department May 1956.’ 


Not in unit. Last day of work in 
boilermaker department May 1957. 


Not in unit. Last day of work in 
boilermaker department May 1957. 


Not in unit. Last day of work in 
boilermaker department May 1957. 


Not in unit. Last day of work in 
boilermaker department 9/13/57. 


5 Investigation discloses that the last day Friedline actually worked in the 
boilermaker department was April 14, 1956. 

6 Investigation discloses that the last day Guarino actually worked in the 
boilermaker department was April 14, 1956. 

t Investigation discloses that the last day Ramsier actually worked in the 
boilermaker department was August 18, 1956, 
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PosITION OF THE Parties 


In a letter dated September 23, 1957, the Regional Office 
requested each party to submit in writing its position as to 
the eligibility of the individuals whose ballots were chal- 
lenged. It further requested each party to submit any evi- 
dence which it desired to have considered in support of its 
position. Pursuant to that request each party submitted a 
statement, but no evidence other than referring to the tran- 
script of the hearing. It seems desirable to quote the posi- 
tions of the parties with respect to the challenges. 


A. The Petitioner’s Position 


The Petitioner by letter dated September 25, 1957, stated 
its position as follows: 


“It is the position of Boilermakers Local 483 that 
all 16 of the persons whose names are set forth in your 
letter of September 23 and who have been challenged 
by the Company are eligible to vote and are properly 
within the unit of boilermakers found by the Board to 
be appropriate. The evidence upon which we rely is 
contained in the transcript of record and is enumerated 
in the decision of the Board. Testimony in the record 
established that when a shortage of boilermaker work 
exists, Standard Oil Company, in lieu of layoff, trans- 
fers boilermakers with least seniority in the Boiler- 
maker Department to the labor pool. Such assignment, 
regardless of duration, is of a temporary nature. Boil- 
ermakers assigned to the labor pool retain their sen- 
iority in the Boilermaker Department, share in Boiler- 
maker Department overtime work, and accumulate no 
seniority in any other department of the Company. 
Boilermakers assigned to the labor pool are given 
choice of vacation based upon their seniority in the 
Boilermaker Department and are retained on the Boil- 
ermaker Department seniority list for all purposes re- 
gardless of the length of time to which temporary as- 
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signment to the labor pool is made. These facts were 
not only attested to and credited by the Board in its 
decision, but are the result of the contractual agree- 
ment between Standard Oil Company and Central 
States Petroleum Union, which agreement was placed 
in evidence as an exhibit in the course of the hearing. 


‘Reference is made to the decision of the Board com- 
mencing with the last paragraph on page four where- 
in the Board finds that the Company maintains a cen- 
tral labor pool to which are assigned employees who 
had been laid off during slack periods in their respec- 
tive departments. The Board on page five of its deci- 
sion states that since these assignments result from de- 
creases in work, are temporary in nature, and are not 
considered a part of their (boilermakers) routine du- 
ties, the Board does not deem this arrangement a basis 
for denying craft severance to an otherwise true craft 
group. The Board sums up its conelusion in its Direc- 
tion of Election making employees temporarily laid off 
from the Boilermaker Department eligible to vote. 
Since the assignment of boilermakers to the labor pool 
by the Company is merely a substitution for temporary 
layoff, the 16 boilermakers whose ballots have been 
challenged are eligible to vote and their ballots should 
be validated.” 


B. The Intervenor’s Position 


By letter dated October 11, 1957, the Intervenor stated 
its position with respect to the challenges as follows: 


“Tt is the position of Central States that each of the 
individuals listed in the letter of September 23 was 
eligible to vote. It is Central States position that the 
Board decision, direction of election, and order of 
August 20, 1957 included the challenged individuals 
within the voting group. 


‘As you are aware, Central States vigorously pro- 
tested the severance of this group of employees and 
the hearing in this matter extended to some 714 days 
and, as transcribed, fills some 791 pages. 


‘‘Over the protest of Central States, as well as the 
employer, the Board specifically held that the assign- 
ment of boilermakers to the labor pool did not con- 
stitute ‘a sufficient basis for denying craft severance’ 
(slip opinion p. 5). Clearly the Board contemplated 
that employees in the labor pool constituted a part of 
the group to be severed for it stated: 


‘Le]mployees who normally would be laid off dur- 
ing slack periods in their respective departments are 
assigned to the labor pool and are utilized in some 
other department during these slack periods’ (slip 
opinion p. 4). 


‘<We conceived this decision to be so patently errone- 
ous that we filed a motion for reconsideration on Sep- 
tember 6, 1957. A copy of that motion and supporting 
brief were sent to your office. In that brief we pointed 
out that the Board had not severed a distinct and 
homogeneous group, but was attempting to separate a 
‘unit’ whose ‘boundaries may be neither delimited nor 
defined without doing violence to the job rights of af- 
fected employees’ (p. 4). 


“Under these circumstances it appears to us crystal 
clear that the Board intended to include in the severed 
unit all employees on the boilermaker seniority list.’’ 


C. The Employer’s Position 


By letter dated October 14, 1957, the Employer stated its 
position with respect to the challenges as follows: 


‘¢‘Although the Company made the challenges in- 
volved herein, it does not take any position with respect 
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to the eligibility of the challenged voters. The purpose 
of the challenges was to obtain, through Board proced- 
ure, a ruling with respect to which bargaining unit 
each challenged voter belonged to in the event a sepa- 
rate boilermaker bargaining unit resulted from the 
election. While the Company prefers to remain aloof 
from the determination of this question, such deter- 
mination may have an important effect in defining the 
scope of the Company’s legal obligations with respect 
to the two bargaining representatives and the employ- 
ees involved. 


“The Intervenor, CSPU 115, has advised the Com- 
pany that if the election results in the establishment 
of a separate boilermaker bargaining unit, the Inter- 
venor will insist that the contractual seniority rights 
be strictly limited to employees in the bargaining unit 
represented by Intervenor, and that it will not permit 
any impairment or violation of those rights by the 


Company’s ‘bumping back’ members of other bargain- 
ing units. 


‘“ At the present time there is barely sufficient boiler- 
maker department work to employ 22 men in that de- 
partment. Those challenged voters who are ruled eli- 
gible to vote, and necessarily therefore fall in the boil- 
ermaker bargaining unit, will have to be laid off because 
there simply is no boilermaker work available for such 
employees, and CSPU 115 which represents all em- 
ployees outside the boilermaker unit will not permit the 
boilermaker unit employees to continue in non-boiler- 
maker jobs in derogation of the CSPU agreement.”’ 


On October 25, 1957, Petitioner herein filed unfair labor 
practice charges against the Employer alleging violations 
of Sections 8(a) (1), (2), (3), (4), and (5). These charges 
are being investigated and no disposition has been made 
of the case as of the date of this report. 
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Discussion 


The question raised by the 16 challenges is whether the 
unit found appropriate by the Board herein includes only 
those employees who worked as boilermakers during the 
payroll period immediately preceding the date of the 
Board’s Direction of Election, or whether the unit includes 
all employees on the boilermakers’ seniority list. 


The Board stated in its Decision and Direction: 


“With respect to the Employer’s second contention, 
the record shows that the Employer maintains a central 
labor pool, from which all departments obtain addition- 
al help when needed, and to which all departments as- 
sign employees during slack periods and work stop- 
pages. In this way, employees who normally would be 
laid off during slack periods in their respective depart- 
ments are assigned to the labor pool and are utilized in 
some other department during these slack periods. The 
record also shows that of the 42 employees in the boil- 
ermaker department, 12 with the least seniority were 
assigned to the labor pool at the close of the payroll 
period immediately preceding the filing of the petition 
on October 19, 1956. At the time of the hearing, De- 
cember 17, 1956, 3 of these employees had been reas- 
signed to the boilermaker department. The record 
further shows that during the 6-week period immedi- 
ately preceding the filing of the petition, the number 
of boilermakers assigned to the labor pool during each 
week ranged from 7 to 11. 


“It thus appears that a small number of the boiler- 
makers in question are from time to time assigned to 
the labor pool and perform functions outside the boil- 
ermaker department. However, as these assignments 
result from decreases in work, are temporary in na- 
ture, and are not considered a part of their routine 
duties, under the circumstances, we do not deem this 
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arrangement a sufficient basis for denying craft sev- 
erance to an otherwise true craft group.”’ 


The undersigned construes the Board’s Decision to in- 
clude in the appropriate unit all employees on the boiler- 
maker seniority list. 


ConcLusions AND RECOMMENDATIONS 


The undersigned is of the opinion that the Board, in its 
Decision and Direction of Election, included the 16 chal- 
lenged voters within the appropriate bargaining unit. Un- 
der these circumstances the undersigned recommends that 
all 16 challenges be overruled and that the ballots be 
counted. 


As provided in Section 102.61 of the Board’s Rules and 
Regulations, Series 6, as amended, any party desiring to 
take Exceptions to the report and recommendations herein 
may within ten (10) days from the date of issuance of this 
report, file with the Board in Washington, D. C., seven 


(7) copies of such Exceptions. Immediately upon the fil- 
ing of such Exceptions the party filing the same shall serve 
a copy thereof upon each of the other parties and shall file 
a copy with the Regional Director for the Fourteenth Re- 
gion, National Labor Relations Board, 935 U. S. Court- 
house and Customhouse, 1114 Market Street, St. Louis 1, 
Missouri. 


Dated at St. Louis, Missouri, this 6th day of November, 
1957. 
/s/ Raupa E, KenNeDy 
Ralph E. Kennedy, Regional Director 
National Labor Relations Board 
Fourteenth Region 
St. Louis, Missouri 
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Order Denying Motions 


On November 29, 1957, the Board issued a Notice to Show 
Cause in the above-entitled proceeding, and on December 5, 
1957, an amendment thereto, why the Board should or 
should not grant the motion of the Employer seeking re- 
consideration of the Decision and Direction of Election? 
issued by the Board on August 20, 1957, and dismissal 
of the petition herein, or, in the alternative, requesting a 
supplemental decision clarifying the bargaining unit and 
defining the bargaining rights of a certified labor organi- 
zation. On December 13, 1957, Central States Petroleum 
Union, Local No. 115, Intervenor herein, filed a response to 
the Notice to Show Cause, joining in the Employer’s mo- 
tion to reconsider and dismiss, but opposing the alternative 
motion to clarify, and moving the Board to dismiss the peti- 
tion and to censure the Petitioner for abusing the Board’s 
processes. On December 16, 1957, the Petitioner filed op- 
position to the Employer’s motion, and on December 30, 
1957, the Employer filed a response to the Petitioner. The 
Board having duly considered the matter, and no sufficient 
basis appearing for reversing the unit finding or for de- 
claring herein the bargaining rights and obligations of the 
parties, 


Ir Is HEREBY ORDERED that the aforesaid motions of the 
Employer and the Intervenor be, and they hereby are, de- 
nied. 


Dated, Washington, D. C., March 26, 1958. 


By direction of a majority of the Board :? 


Ocpen W. Fretps 
Associate Executive Secretary 


1118 NLRB No. 148. 


2Member Rodgers would clarify and define the bargaining rights of the 
Petitioner with respect to the boilermaker group it seexs to represent. Member 
Bean dissents for the reasons expressed in his opinion attached hereto. 
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SrerHen S. Bean, Member, dissenting: 


This is a motion by the Employer for reconsideration of 
the original decision in this case in which a Board Panel 
majority directed a severance election in a unit of boiler- 
makers at the Company’s Wood River, Illinois, refinery. 
I dissented from that initial decision. An earlier motion 
for reconsideration, comparable to the present one, has al- 
ready been denied. The motion now before us rests funda- 
mentally on the same basic contentions urged in support 
the Employer’s initial resistance to the severance election. 
Nevertheless, because of the facts which developed subse- 
quent to the direction of election—facts which I think were 
predictable from the evidence in the original record—I feel 
compelled to reiterate the reasons for my dissent and to 
point out how the subsequent developments highlight the 
pervasive error which underlay the basic unit determina- 
tion. 


The real import of the motion for reconsideration, and 
thus the true question now calling for decision, requires 
more definitive appreciation of the Company’s method of 
operation than may have been possible from the original 
record made at the hearing back in December 1956. Be- 
cause of the overall complexity of the refinery here involved 
and the constantly shifting need for varying numbers of 
employees in the many different operations or depart- 
ments, it has long served ultimate efficiency to move em- 
ployees about from department to department as a regular 
technique. A necessary corollary of this method is that 
no group or departmental classification remains numeri- 
cally static; members of any one category are able to, and 
in fact perform work in a considerable number of depart- 
mental groups. In no department is the work so difficult 
or distinctive as to require the special skills of only one 
classification of employees in this plant. 


To accomplish the resultant constant flow of employees 
from one assignment to another, as the work load of one 
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section declines or the more pressing needs of others 
increase, there is a common labor pool, at what can figura- 
tively be called the crossroads of exchange. Employees 
are routed from various departments into the labor pool 
and thence in turn redistributed out into the other sections 
where their work is required. 


For over 20 years collective bargaining, with the Inter- 
venor, has proceeded on the basis of a single overall plant- 
wide unit. Whether or not in consequence of such bargain- 
ing, there has come into existence a two-facet seniority 
arrangement. Employees enjoy departmental seniority, 
apparently a recognition of some degree of special inter- 
ests within a single department, and simultaneous plant- 
wide seniority. Selections out of one department into the 
labor pool are based on departmental minority, and assign- 
ments out of the labor pool into other departments follow 
the broader plant-wide seniority rights. This right to 
employment in any department of the plant—or this pro- 
tection against layoff in a case of reduction-in-force in a 


particular department—has always been guaranteed in 
the Intervenor’s contracts. 


This case involves the boilermakers, and a Board-ordered 
election has been held among the employees ‘‘in the 
Employer’s boilermaker department’’ which the Board 
majority, upon the Petitioner’s urging, found entitled to 
severance from the plant-wide unit on the ground of their 
craftsman status. On the day of the election, only 22 of 
the 38 employees classified as ‘‘boilermakers’’ were work- 
ing in the boilermaker department; the other 16 were on 
duty in other departments, or in the central labor pool, per- 
forming nonboilermaker work. This distribution of boiler- 
makers throughout he plant was not atypical, for 12 of 
them were so dispersed when the petition was filed in Oc- 
tober 1956, an average of 7 to 11 during the preceding 6- 
week period, and 9 at the time of the hearing 2 months later. 
The duration of such individual assignments are anything 


138 


put temporary; at the time of the election in September 
1957, one had been so allocated for over 2 years. 


The 16 boilermakers not employed ‘‘in the boilermaker 
department” at the time of the election were challenged, 
but the Regional Director found them to be eligible never- 
theless. On this basis the Petitioner now shows a majority 
vote in its favor. However, since the Board unit deter- 
mination, the competing unions, each attempting to draw an 
identifiable line around the area of its exclusive representa- 
tion authority, have confronted the Employer with over- 
lapping claims, either for work outside their ‘ ‘departments” 
or for individual workmen who float in and out of the now 
‘separate’? bargaining unit. 


With the Unions threatening economic reprisal if the 
Company should choose to honor the Board’s unit findings 
by recognizing only one union exclusively in each of the 
two resulting bargaining units, with the employees in 
danger of losing valuable employment rights in bargaining 
units where they have earned a substantial portion of their 
living in the past, and with a desire to continue maximum 
utilization of all its employees wherever possible without 
prejudicing the livelihood of any of them, the Employer 
asks that the Board either declare the boilermaker unit 
inappropriate for bargaining in this plant, or to explain 
the bargaining rights and duties of all of the parties in- 
volved. And the Petitioner, which a year ago lead the Board 
to believe that transfers in or out of the boilermaker de- 
partment were too insignificant to affect the separate iden- 
tity and homogeneity of the limited bargaining unit it 
requested, now asks the Board to sanction its demand for 
the further privilege of pursuing @ substantial number of 
employees into other departments and bargaining with the 
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Employer concerning their rights in other areas of the 
plant.* 


It is a fundamental principle of Board law that a unit is 
appropriate for collective bargaining only if all the em- 
ployees included have a community of interests in their 
working conditions which sets them apart, with respect to 
their employment, from all other employees in the plant. 
Not only must their work be substantially different from 
that of other employees, but the group so set apart must 
be clearly identifiable and homogeneous.‘ It is for this rea- 
son that one of the most important factors determinative 
of unit delineations is the matter of transfers in or out of 
the asserted bargaining unit. Where transfers are frequent 
of substantial, it cannot be said that the group as a whole 
stands apart from all others in the plant. Where transfers 
are none or minimal the separate identity as well as distine- 
tiveness of working conditions is more and more marked 
and the unit becomes more and more appropriate. 

In this case, contrary to what the Board majority was 
lead to conclude on the basis of the original hearing, trans- 
fers in and out of the group in question were not small in 
number, temporary or unusual incidents of employment. 
Rather, as the Petitioner itself now cannot avoid conceding, 
they are very substantial, of extended duration, and a rou- 
tine and regular portion of each boilermaker’s employment. 


This same substantial shifting of employees out of the 
boilermaker department also shows the inappropriateness 
of the unit because the work performed in other depart- 
ments is not of the type which purportedly distinguishes the 


3 The Petitioner has already filed a charge (Case No. 14-CA-1712) against 
the Company alleging unlawful assistance to the Intervenor and illegal refusal 
to bargain with the Petitioner because of the dispute over which of the two 
unions may lawfully represent the boilermakers when they are not working 
in the boilermaker department, 


+ American Potash and Chemical Corp., 107 NLRB 1418, 1423, ‘‘... a true 
craft unit consists of a distinct and homogeneous group of skilled journeymen 
craftsmen, working as such ...’” 
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alleged craft group. As the Board stressed once again only 
recently, ‘‘it is the kind of work performed which is the 
principal determinant of groupings in bargaining units.”’* 
When working out of the central labor pool, the boilermak- 
ers do totally unrelated work.’ But bargaining must be 
conducted on behalf of employees; if the employees some- 
times do the kind of work which ties their bargaining unit 
together and sometimes perform different work in other 
departments included in other units and represented by 
other unions, collective bargaining cannot follow definable 
units, either based on identifiable work or identifiable 
employees. 


Although not always the same individuals, about one- 
third of the boilermaker complement is always at work in 
the Intervenor’s established bargaining unit. The alleged 
craft unit is therefore an elastic one, changing character 
and content from day to day. It can hardly be called 
identifiable and homogeneous because of the nature of the 
refinery operations; it will not hold still. We cannot tell 
the Employer to alter its method of operations so that a 
unit which the Petitioner desires can become appropriate for 
bargaining. When an employer so runs its business that 
craft skills are diluted, workmen are shifted from depart- 
ment to department for long periods, maximum utilization 
is made of all to avoid layoffs, seniority is plant wide so 
that employees can benefit from true integrated operations, 
it cannot be said that any single group is really craft skilled 
or even identifiable for separate bargaining purposes. 


The entire purpose of the Board’s unit determinations is 
aimed at achieving industrial stability through collective 
bargaining when employees so desire. From the unit find- 
ing in this case, instead, there have sprung unrest, conflict, 


8 Electrical Workers Union (Texlite, Inc.), 119 NLRB No, 232. 


6In its brief in support of the motion, the Employer describes a typical 
day’s work for boilermakers as follows: 22 employees engaged in boilermaker 
work and 18 others working out of the labor pool, 3 as truck drivers, one as a 
pipefitter apprentice, 2 as process operators, 4 as riggers, 3 as carpenters, and 
5 as common laborers. Neither union disputes this statement, 
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and the high probability of extended litigation. The very 
employees themselves are alarmed because of the artificial 
demarcation drawn between the one department and the 
rest of the plant. The Employer, in turn, is torn between 
the conflicting claims of the two unions. Such a confused 
situation is not an end sought by the Board’s decision. 


These conflicting claims to bargaining rights, the re- 
fusals asserted in advance by the Employer, and the rela- 
tive rights of employees to have work assigned to them in 
other departments instead of being laid off, will in all prob- 
ability be decided in further unfair labor practice proceed- 
ings. The Employer might refuse to bargain with the 
Petitioner concerning boilermakers who work for extended 
periods among carpenters, or pipefitters; the legality of 
its position would then be decided, ‘after the events, in an 
8 (a) (5) complaint proceeding. The Intervenor could 
cause the Employer to discharge a boilermaker who at- 
tempts to transfer out of the boilermaker department, in 
order to preserve the work of pipefitters or carpenters long 
covered by the Intervenor’s contract. This action too 
would become the subject of a charge of violation of Section 
8 (b) (2) by the Intervenor and 8 (a) (3) by the Employer. 
Another unfair labor practice case would be born. Again, 
insistence by either union that the work of their respective 
departments be done only by members of their craft groups 
could be resolved following a charge filed under Section 
8 (b) (4) (D) of the Act and a subsequent hearing under 
Section 10(k) covering jurisdictional disputes. These are 
hardly methods for achieving industrial stability. 


As it is now clear that the Petitioner seeks a unit which 
starts in the boilermaker department and extends its ten- 
tacles out into every other department and operation of the 
plant, I would grant the Employer’s motion and dismiss the 
petition. 


Dated, Washington, D. C., March 26, 1958. 
SrepHen S. Bean, Member 
National Labor Relations Board 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
Case No. 14-RC-3118 
Sranparp Om CoMPANY 
and 


Locau 483, INTERNATIONAL BROTHERHOOD OF BorLerMAKERS, 
Inox Surpsurpers, BLacksMITHS, Forcers AND HELpeErs, 
AFL-CIO 

and 


Centra States Perroteum Union, Locat 115 


Consent 
Stipulated 
Board Ordered 


Certification of Representatives 


An election having been conducted in the above matter 
by the undersigned Regional Director of the National Labor 
Relations Board in accordance with the Rules and Regula- 
tions of the Board, among: all employees employed in the 
Employer’s boilermaker department at Wood River, Ili- 
nois, including journeyman boilermakers, boilermaker ap- 
prentices, boilermaker layerout, and boilermaker machine 
operator who were employed during payroll period ending 
August 17, 1957, but EXCLUDING all other employees and 
all supervisors as defined in the Act. 


And it appearing from the Revised Tally of Ballots that 
a majority of the valid ballots has been cast for a union 
seeking to represent separately the employees in the above- 
described appropriate unit; and no objections having been 
filed to the Revised Tally of Ballots furnished to the parties, 
or to the conduct of the election, within the time provided 
therefor ; 
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Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


It Is Hereby Certified that Local 483, International 
Brotherhood Of Boilermakers, Iron Shipbuilders, Black- 
smiths, Forgers and Helpers, AFL-CIO has been designated 
and selected by a majority of the employees of the above- 
named Employer, in the unit herein involved, as their rep- 
resentative for the purposes of collective bargaining, and 
that, pursuant to Section 9 (a) of the Act as amended, the 
said organization is the exclusive representative of all the 
employees in such unit for the purposes of collective bar- 
gaining with respect to rates of pay, wages, hours of em- 
ployment and other conditions of employment. 


Signed at St. Louis, Missouri 
On the Sixteenth day of April, 1958 


On behalf of 
Nationa Lazor Retations Boarp 


Ralph E. Kennedy 
Regional Director for 14th Region 
National Labor Relations Board 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 
Case No. 14-RC-3118 
Date issued April 10, 1958 


In the Matter of 
Stranparp Oi Company 
and 
Loca. 483, [INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, 
Iron SuipsuiLpEers, BLacksmitHs, Forcers AND HELPERS, 
AFL-CIO 
and 


Cenxtrat. Srates Petro.eum Union, Locar 115 


Type of election (Check one) : 
Consent 
Stipulated 
Board ordered 


Revised Tally of Ballots 
(Counting of Challenged Ballots) 


The undersigned agent of the Regional Director certifies 
that the results of counting the challenged ballots directed 
to be counted by the Board’s Order Directing Regional Di- 
rector to Open and Count Challenged Ballots on April 2, 
1958 and the addition of these ballots to the original Tally 
of Ballots, exeeuted on Sept. 19, 1597, were as follows: 


Original Challenged Final 
Tally Counted Tally 
Approximate number of eligible voters 
Void ballots.......ccescsesseseseesesescesssesseeretseeseeee 
Votes cast for: Local 483, International 
Brotherhood Of Boilermakers, Iron Ship- 
builders, Blacksmiths, Forgers and Help- 
ers, AFL-CIO 
Votes cast for: Central States Petroleum 
Union, Local 115 
Votes cast against participating labor 
organization(s) 
Valid votes counted A 
Unopened challenged ballots... 16 
A majority of the valid votes as shown in the final tally 
column has been cast for Local 483 Int’l. Bro. Boiler- 
makers, etc. 
For the Regional Director 
Walter — 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots, indicated above. We 
hereby certify that this counting and tabulating, and the 
compilation of the final tally, were fairly and accurately 
done, and that the results were as indicated above. We 
also acknowledge service of this Tally. 


For Standard Oil Company 
Srark Rice 


For Local 483, International Brotherhood Of Boilermakers, 


Iron Shipbuilders, Blacksmiths, Forgers And Helpers, 
AFL-CIO 


For Central States Petroleum Union, Local 115 
Vernon L. Brave 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15850 


Loca. 483, INTERNATIONAL BrorHERHOOD OF BoILERMAKERS, 
Irox Surpsurtpers, BiacksmitHs, Forcers AND HELPERS 
or America, AFL-CIO, Ratpa Scuornwets, E. C. Jones, 
Kennetu Best, Gzorce A. CLayton, Victor Covucs, J. D. 
Evans, Froyp Frepuixe, Samvet R. Guarino, Marion 
Hooper, Joun Kiapar, J. A. Laxxrorp, Jack Lavirz, Frep 
G. Marcu, Ratpo L. Miner, RavpH Raster, Georce 
Srmiac and Cxar.ey Towey, Petitioners, 


Vv. 
NationaL Lasor Rexations Boarp, Respondent. 


Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties stipulate and agree as follows: 


I. 


The issue presented in the instant case is: 

Whether the Board erred in holding that Central States 
Petroleum Union, Local 115, did not violate Section 
8(b)(1)(A) and Section 8(b)(2) by causing Standard Oil 
Company to layoff and refuse transfers to certain employees 
and that Standard Oil Company did not violate Section 8 
(a)(1), (2) and (3) by laying off and refusing to transfer 
those employees pursuant to the demand of Central States 
Petroleum Union, Local 115. 


II. 
CONTENTS OF THE JOINT APPENDIX 


1. It is agreed that there is no controversy respecting the 
sufficiency of the evidence to support the subsidiary finding 
of fact of the Trial Examiner and the Board, and that the 
testimony and exhibits introduced into evidence in the hear- 
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ing before the Trial Examiner therefore need not be printed. 
Hither party, however, may refer to such testimony or ex- 
hibits in its brief, and if so shall, in that connection, reprint 
in its brief such excerpts from the testimony and exhibits 
as may be appropriate. 


2. The Joint Appendix shall include the following: 


The Petition to Review and Set Aside the Board’s 
Order, excluding paragraphs 1, 5 and 6 thereof; 

The Board’s Answer to the Petition to Review and 
Set Aside, excluding paragraphs 3 and 4 thereof, but 
not the prayer for relief following paragraph 4; 

The Board’s Decision and Order, including the Trial 
Examiner’s Intermediate Report; 

The Board’s Decision, Direction of Election and 
Order dated August 20, 1957, in Case No. 14-RC-3118; 

The Board’s Report on Challenged Ballots dated 
November 6, 1957, in Case No. 14-RC-3118; 

The Board’s Order Denying Motions dated March 
26, 1958, in Case No. 14-RC-3118 ; 

The Regional Director’s Certification of Representa- 
tives dated April 6, 1958, in Case No. 14-RC-3118; 


This Stipulation. 


3. The Petitioner will be responsible for the printing 
and filing of the Joint Appendix. Each party will pay one 
half of the cost of the printing of the Joint Appendix. 


III. 
FILING OF THE BRIEF 


Petitioner will file and serve its brief, together with the 
Joint Appendix on October 31, 1960. The Board will file 
its brief on November 28, 1960. Petitioner will file its reply 
brief, if any, on December 16, 1960. In lieu of filing printed 
copies of the briefs on the dates stated above, the parties 
may file and serve typewritten copies of the brief, provided 
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that printed copies will be filed and served within ten (10) 
days thereafter. 
Marce, Mau.et-PREvosT 
Assistant General Counsel 
National Labor Relations Board 


Mozart G. Ratner 
Counsel for Petitioners 


Dated at Washington, D.C. this 16th day of August, 1960. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated August 16, 1960, pursuant 
to Rule 38(k) of the General Rules of this court, and the 
stipulation having been considered, the stipulation is hereby 
approved, and it is 

Orverep that the parties shall proceed according to the 
stipulation dated August 16, 1960, unless modified by fur- 
ther order of this court. and that the stipulation and this 
order shall be printed in the joint appendix. 


Dated: August 17, 1960 


Stipulation on Contents of Joint Appendix 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties stipulate and agree to amend Paragraph II of their 
Prehearing Conference Stipulation to add to the contents 
of the Joint Appendix the following items: 


Agreed Statement of Facts (excluding exhibits annexed 
thereto) 


This Stipulation. 


/3/ Marce, Mauiet-Prevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 


/s/ Mozart G. Ratner 
Mozart G. Ratner 
Counsel for Petitioners 


Dated at Washington, D.C. this 18th day of October, 1960 


For the 
District of Columbia Circuit 
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No. 15,850 
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or America, AFL-CIO, Ratpn Scnornwers, EH. C. 

Jones, Kennet Best, Gzorce A. Cuayron, Vicror 
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Petitioners, 
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On Petition to Review and Set Aside An Order of the 
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Attorneys for Petitioners 


QUESTION PRESENTED 


Whether employees may lawfully be threatened with 
layoff, denied transfer privileges and laid off from jobs 
they hold in an incumbent union’s residual operating and 
maintenance unit, at the incumbent union’s instance, be- 


cause they are ‘‘involved’’ and held eligible to vote in a 
‘‘eraft severance’’ proceeding in which a majority vote for 
the craft union rather than for the incumbent union. 


Question PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

. The Job and Transfer System 


. The Seniority System Governing Selection of 
Employees for Transfer and Lay Off 


' CSPU and Standard Agree to Exclude All Em- 
ployees ‘‘Involved”’ in the Boilermakers’ Petition 
from the Operating and Maintenance Unit 

. The Board Grants a Craft Severance Election .. 


. Standard, at CSPU’s Insistence, Denies to 
Eligible Voters Working on Jobs Outside the 


Boilermaker Department Transfer Opportunities 
Awarded Other Employees Similarly Situated .. 


. CSPU Causes the Lay Off of and Standard Lays 
Off Employees From Operating and Maintenance 
Unit Jobs Because a Majority Voted for Boiler- 


Statement oF Points 
Summary or ARGUMENT 
ARGUMENT: 


I. Differentiation in Terms and Conditions of Em- 
ployment Which is Based Upon the Excercise of 
Rights Guaranteed by Section 7 is Discrimination 
Outlawed by Section 8 (a) (3) and 8 (b) (2) .... 


II. The Board’s Attempt to Immunize the Dis- 
crimination as a Concomitant of the Severance 
Proceeding Must Fail 


Index Continued 


Page 


. The Midwest Piping Doctrine Did Not Re- 
quire or Justify Exclusion From the Operat- 
ing and Maintenance Unit of Employees 
Working in Operating and Maintenance Jobs 


. By Excluding Operating and Maintenance 
Department Employees Working in Non- 
Boilermaker Job Classifications From the 
Operating and Maintenance Unit Standard 
Deprived These Employees of Their Statutory 
Right to Membership in the Bargaining Unit 
in Which They Worked and CSPU Violated 
Its Statutory Duty to Accord Them Fair and 
Equal Representation in That Unit 


’. Exclusion Was Not Required or Justified by 
the Board’s Decision in the Representation 


D. Exclusion Was Not Required or Justified by 
the Vote of the Employees or the Certification 
of Boilermakers 


E. This Case Does Not Present Any Question of 
Disparate Treatment ‘‘Along Unit Lines” .. 


ConcLusion 
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American Potash & Chemical Corp., 107 NLRB 
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STatTUTEs: 


Labor Management Relations Act 
(61 Stat. 316, 219 USC § 151 et. seq.) 


Section 7 
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IN THE 


United States Court of Appeals 


For tue Districr or CoLuMBLA CIRCUIT 


No. 15,850 


Loca 483, INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, 
Tron Sure Burpers, BuacksmirHs, Forcers & HELPERS 
or America, AFL-CIO, Rate ScHornwers, KE. C. 
Jones, Kenneto Best, Georce A. Cuayrox, Vicror 
Coucn, J. D. Evans, Firorp Friepuine, Samven R. 
Gvuartno, Marton Hooper, Jonn Kuapar, J. A. Lank- 
FORD, Jack Lavite, Frep G. Marcu, Ratpx L. Mrzer, 


Rates Ramsier, Georce STIMAc AND CHARLES ToweEY, 
Petitioners, 
v. 
Nationa, LaBor Revations Boarp, Respondent, 
and 
Sranparp Om Company, Intervenor 


On Petition to Review and Set Aside An Order of the 
National Labor Relations Board 


JURISDICTIONAL STATEMENT 


This case is before the Court on the petition of Local 
483, International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers & Helpers of America, 
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AFL-CIO, hereinafter called ‘‘Boilermakers’’, and seven- 
teen individuals, hereinafter collectively called ‘individual 
petitioners’’, to review and set aside a final order of the 
National Labor Relations Board, hereinafter referred to 
as the ‘‘Board’’, or ‘‘NLRB’’, dismissing complaints which 
sought relief for or on behalf of petitioners against Stand- 
ard Oil Company, hereinafter called ‘‘Standard’’ and Cen- 
tral States Petroleum Union, Local 115, hereinafter called 
““CSPU.”’ By order of the Court, Standard has been 
granted leave to intervene. This Court has jurisdiction 
under 10(f) of the Labor Management Relations Act, as 
amended (61 Stat. 316, 29 USC § 141, et seq.). 


STATEMENT OF THE CASE 


The case arises out of the opposition of Standard and 
CSPU to ‘‘eraft severance’’! in Standard’s Wood River 
refinery and their exaction of reprisal against employees 
because they were eligible to vote for a craft union which 
won an NLRB severance election. 


The salient facts, in broad outline, are these: 


For many years prior to 1956, CSPU represented all 
operating and maintenance employees at the Wood River 
refinery in a single unit (JA 7, 17). In October of that 
year Boilermakers filed with the Board a petition seeking 
severance from the operating and maintenance unit of a 
craft unit consisting of all employees ‘‘classified as Boiler- 
makers, Boiler Layer-Out, Boilermaker Inspector, Boiler- 
maker Leadman, Boilermaker Helper and Boilermaker 
Apprentice’’ at the Wood River refinery (JA 119, 142; Ex. 
2-S). These classifications embrace ‘‘all employees in the 
boilermaker department.’’ (JA 119; Ex. 2-S). CSPU and 
Standard fought the petition ‘‘vigorously.”’ (JA 86, 131). 
Admittedly, Standard’s ‘‘opposition was based on its judg- 


1 The term is one of art in Board parlance, signifying removal as a result 
of a ‘‘Globe’’ election of a craft group from a broader unit of which it 
was previously a part. See NLRB, Eleventh Annual Report, pp. 25-26. 
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ment that the establishment of small, separate bargaining 
units would lower the efficiency of the refinery operations 
eee (JA 84). 


From the beginning, CSPU undeviatingly took the posi- 
tion that if severance were granted CSPU would be entitled 
to cause Standard to bar everyone eligible to vote in the 
Boilermaker election from employment in an operating and 
maintenance unit job. (JA 67-69, 75, 108-109). Standard 
agreed that it was the right of CSPU to do this. (JA 83-86, 
90-93). In October, 1957, Standard stated (JA 86), that 
in the event of severance Standard would lay off all men 
currently working in operating and maintenance jobs who 
had been held eligible to vote in the boilermaker unit 
election. 


Even before the boilermaker unit was severed, CSPU 
and Standard barred employees, solely because they were 
deemed eligible to vote in the election, from making trans- 
fers from jobs they held outside the boilermaker depart- 


ment to other jobs outside that department. (JA 107-114). 
And, once it became clear that the boilermaker unit was 
to be severed, CSPU demanded that Standard ‘‘remove the 
17 Local 483 [Boilermakers] represented employees from 
the non-boilermaker work they are now performing, * * * 
and assign such non-boilermaker work to CSPU 115 rep- 
resented employees * * *.”? (JA 101-102). Standard 
accordingly laid off these seventeen employees and replaced 
them with seventeen others who had not been eligible to 
vote. (JA 104-106). Standard admitted in its brief to 
the Board in this case that the denials of ‘‘bidding rights’’ 
and layoffs occurred ‘‘because of the Board’s determination 
in the representation proceeding’’ (p. 37), and the fact 
that the men affected ‘‘belong * * * to a group that freely 
chose to set themselves apart from the rest of the em- 
ployees in a separate bargaining unit and with a different 
collective bargaining agent.’’ (pp. 33-34). 
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Standard and CSPU accomplished these reprisals by ex- 
cluding the affected employees who were working on operat- 
ing and maintenance jobs outside the boilermaker depart- 
ment from the CSPU bargaining unit and limiting employ- 
ment in that unit to employees they described as falling 
within it. This was done as follows: 


A. The Job and Transfer System 


Most of the operating and maintenance employees at 
Wood River are grouped into five divisions. (JA 19, 48). 
Of these, one, the mechanical division, is sub-divided into 
craft departments. (JA 19, 49). These departments are 
carpenters, storehouse, tinners, insulators, masons, welders, 
pipe-gang, boilermakers, painters, riggers, electricians and 
transportation. (JA 19, 51). There is also a ‘‘common 
labor pool,’’ which is neither a division nor a department. 
(JA 19, 50). All employees, except those who work in 
the labor pool, carry a divisional designation; those who 
work in the mechanical division also carry a departmental 


designation. (JA 19, 49). 


The work-load in each division and department, and the 
consequent need for manpower, is variable. (JA 49). To 
adjust to its shifting needs management transfers employ- 
ees among the divisions and departments. (JA 49-55). 
Transfers are accomplished by sending surplus employees 
from their regularly designated division or department to 
the labor pool. From the labor pool employees are in turn 
temporarily assigned out to other departments or divisions. 
They return to the labor pool when their temporary assign- 
ment is completed. (JA 49-55). When the overall needs 
of all five divisions are below the total manpower available, 
employees are laid off from the labor pool. (JA 20, 50). 


Each job carries a classification reflecting the nature of 
the work required to be performed in it. (JA 71; Ex. 
13-S, p. 52). Each job classification carries its own rate of 
pay and other emoluments. (Ex. 13-S, pp. 43-44). What- 
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ever divisional or departmental designation an employee 
may carry, his classification and rate of pay for work in 
that classification depend upon the work he is doing eur- 
rently. (Ex. 5-1 to 5-34). 


Thus, when, because of excess work in the boilermaker 
department, employees carrying other than boilermaker 
department designations are temporarily assigned to it 
from the labor pool they ‘‘are temporarily classified and 
paid as ‘first year boilermakers’’’* (JA 66). And when 
employees carrying a boilermaker department designation 
are transferred for lack of work from that department to 
the labor pool they are thereafter ‘‘employed in classifica- 
tions other than the boilermaker classification.’’ (JA 71). 


B. The Seniority System Governing Selection of Employees 
for Transfer and Lay-Off 


To determine the order in which employees are to be 
transferred out of their departments or divisions into the 
labor pool, from the labor pool into other departments or 
divisions, and laid off from labor pool jobs, the Company 
uses a complicated seniority system. Under that system 
each regular, full-time, operating and maintenance employee 
accumulates plant seniority from the time he is hired. Upon 
assignment to a division he begins, in addition, to accumu- 
late divisional seniority. Upon assignment to a department 
he begins to accumulate departmental seniority as well. 
The employee loses his divisional or departmental seniority 
when he ‘‘bids’’ out of his division or department into a 
permanent opening in another division or department, or 
into acommon labor job. (JA 8, 19-21). 


2The hourly rate in the labor pool—in the laborer classification—is the 
lowest in the refinery. When employees are sent out of the labor pool to 
departments or divisions other than their own they are paid the lowest rate 
for that department, usually the helper rate. This hourly pay is higher than 
the common labor rate and therefore assignments out of the labor pool are 
called ‘‘premium jobs.’’ (JA 21). 
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Employees are selected for temporary transfer from their 
department or division to the labor pool in inverse order 
of their departmental or divisional seniority. On the basis 
of plant seniority, they may elect to accept temporary 
assignments from the labor pool to premium labor jobs 
in other departments or divisions. In direct order of 
departmental or divisional seniority they may elect to 
return from the labor pool to their own department when 
an opening occurs. Layoffs from the labor pool are made 
in accordance with plant seniority only. The right to bid 
into permanent jobs in other departments or divisions 
may be exercised by an employee in the labor pool on the 
basis of his plant seniority. (JA 8, 19-21). 


The seniority system, and the ‘‘bumping,’’ assignment, 
‘bidding’? and lay-off consequences which turn upon it, 
have been spelled out in detail in Standard’s successive 
contracts with CSPU. (JA 48-49). 


C. CSPU and Standard Agree to Exclude All Employees 
“Involved” in the Boilermakers’ Petition From the Operat- 
ing and Maintenance Unit 


The 1955 contract between the Company and CSPU 
expired in December, 1956, shortly after the Boilermakers’ 
petition was filed. (JA 7, 55-56). At the time of filing, in 
October, 1956, eight employees on the boilermaker seniority 
list had been ‘‘bumped back”’ and were ‘‘working elsewhere 
at various other operating and maintenance jobs’’ (JA 53). 
In November, Standard notified CSPU that it was ‘‘sus- 
pending all bargaining on new working agreement provi- 
sions and wages affecting the employees falling’’ in the 
unit covered by the petition. (JA 7, 57-58). Bargaining 
continued covering rates of pay and other conditions of 
employment for all operating and maintenance personnel, 
“exclusive of any employees designated in the pending 
representation proceedings.’’ (JA 59) 


When Standard and CSPU signed a renewal agreement 
on May 3, 1957, they explicitly excluded from the bargaining 
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unit all employees ‘‘involved’’ in the Boilermaker petition. 
(JA 8, 60). Simultaneously, however, they made an oral 
‘‘gentleman’s agreement”’ that pending final disposition of 
the representation case the employees so excluded would 
not be deprived of transfer and bumping rights. (JA 8, 
60-61). No agreement was made with respect to bidding 
into permanent jobs in other departments. (JA 8, 61). 
After execution of the contract, Standard unilaterally ex- 
tended to the excluded employees the wage increases and 
some other benefits assured by contract to the covered em- 
ployees. (JA 9, 61-63). 


D. The Board Grants a Craft Severance Election 


On August 20, 1957, the Board issued its decision finding 
that ‘‘the employees in the boilermaker department consti- 
tute a craft group.’’ (JA 122). It predicated that con- 
clusion on the ground that ‘‘these employees are required 
to complete a 4-year apprenticeship in order to obtain 


journeyman boilermaker status,’’ and, while they do no 
welding or rigging work, ‘‘they possess and exercise all 
other skills normally associated with the boilermaker 
eraft.’? (JA 121). The Board considered and rejected 
Standard’s contention that these employees are not true 
craftsmen because when work in the boilermaker depart- 


3 The clause, Article I, Section 1.01, read:| The company recognizes the 
Central States Petroleum Union, Local 115, as the sole and exclusive collective 
bargaining agency with respect to rates of pay, wages, hours of employment 
and other conditions of employment for all employees at the Company’s Wood 
River, Illinois Refinery in the following bargaining unit: 


Operating and maintenance unit composed of all operating and mainte- 
nance employees exclusive of all (i) supervisors, (ii) professional em- 
ployees and (iii) guards and watchmen as said terms are defined in the 
Labor Management Relations Act of 1947, and exclusive of all clerical 
employees, and exclusive of all employees involved in the representation 
cases Nos, 14-RC-3118 and 14-RC-3120 pending before the National Labor 
Relations Board. 


The parties thus also excluded employees involved in the petition for craft 
severance of a ‘‘rigger’’ unit, but that petition was subsequently dismissed 
by the Board, (JA 58, 60, 124), 
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ment is slack they are assigned to the labor pool and 
perform ‘‘functions outside the boilermaker department.”’ 
(JA 122). The Board pointed out that these assignments 
result from decreases in work and are made in lieu of 
layoff; that they are temporary in nature, and that the 
work performed in such jobs is ‘‘not considered a part of 
their routine duties.’’ (JA 122). 


The Board directed an election among ‘‘all employees 
employed in the Employer’s boilermaker department at 
Wood River, Illinois, including journeyman boilermakers, 
boilermaker apprentices, boilermaker layerout, and boiler- 
maker machine operator, but excluding all other employees 
and all supervisors as defined in the Act’’ to determine 
whether they desired to be represented by CSPU or by 
the Boilermakers. (JA 119, 123, 142). The Board said: 
“Tf a majority vote for [Boilermakers], they will be taken 
to have indicated their desire to constitute a separate appro- 
priate unit * * *. In the event that a majority do not vote 
for the Petitioner, these employees shall remain a part of 
the existing unit * * *.’? (JA 123). 


On September 12, 1957, a week before the election, 
CSPU notified each employee eligible to vote (JA 67) that 
if Boilermakers won, it (1) ‘‘would have no right to bargain 
over anything but the conditions of employment in the 
Boilermaker department’’; and (2) ‘‘seniority rights to 
the jobs of its [CSPU’s] members’’ would not be given to 
‘“‘people not entitled to representation by the CSPU.’’ 
(JA 67-70). 


On the day before the election, Standard took the posi- 
tion (JA 73-74) that ‘‘only those employees actually ‘em- 
ployed in the boilermaker department’ at the time of the 
election should vote,’’ because ‘‘Standard would consider 
all those eligible to vote * * * as members of the boiler- 
maker bargaining unit exclusively represented by Boiler- 
makers * * * and those not deemed eligible to vote * * * as 
members of the operating and maintenance bargaining unit 
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exclusively represented by CSPU.’’ Standard declared 
that it could see ‘‘no alternative to the layoff of any persons 
considered eligible to vote in the boilermaker election for 
whom there was no boilermaker work available’? and that 
to insist on the eligibility of the persons currently perform- 
ing non-boilermaker work was to hazard their layoff ‘‘from 
operating and maintenance jobs outside the boilermaker 
department.’? (JA 74). 


At the time of the election 17 of the 39 employees carried 
on the boilermaker department seniority list were ‘‘en- 
gaged in operating and maintenance jobs outside the boiler- 
maker department.’’ (JA 43-44). Standard challenged the 
ballots of the 16 of these who voted. (JA 43). Of the 
employees whose ballots were challenged, two had not 
worked in the boilermaker department for over two years, 
five had not worked in that department for over one year, 
and the balance had not worked as boilermakers for periods 
ranging from four months to one week preceding the elec- 
tion. (JA 127-128). On November 6, 1957, the Regional 


Director, interpreting the Board’s decision as making the 
challenged voters eligible to vote, recommended that the 
challenges be overruled and their ballots counted. (JA 134). 


E. Standard, at CSPU’s Insistence, Denies to Eligible Voters 
Working on Jobs Outside the Boilermaker Department 
Transfer Opportunities Awarded Other Employees Simi- 
larly Situated 


On November 25, 1957, petitioner Jones, who was on the 
boilermaker department seniority list but had been in the 
labor pool since June, 1957, attempted to bid into other 
promotional groups in the operating and maintenance unit. 
(JA 22, 107). CSPU opposed his bid because Jones ‘‘is 
not an employee as defined in * * * our agreement,’’ and 
therefore had no bidding rights. (JA 108-109). Jones’ bid 
was denied. (JA 22, 108). In February, 1958, petitioners 
Schoenweis, Best and Lankford, who were also working in 
the labor pool at the time, attempted to bid into permanent 
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job openings in the transportation department. (JA 22, 
112-114). Their bids were also rejected. (JA 112-114). 
Both Standard and CSPU stipulated that ‘‘Standard denied 
the aforesaid bid by Jones, Schoenweis, Best, * * * and 
Lankford because of CSPU 115’s insistence.’? (JA 114). 
Had these employees not been on the boilermaker depart- 
ment seniority list, their bids would all have been accepted. 
(JA 114). 


F..CSPU Causes the Lay Off of and Standard Lays Off 
Employees From Operating and Maintenance Unit Jobs 
Because a Majority Voted for Boilermakers 


On April 10, 1958, when the ballots were counted, it was 
found that thirty-five votes had been cast for the Boiler- 
makers and three for the CSPU. (JA 145). On the same 
day, CSPU advised the Company that if the seventeen 
employees on the boilermaker department seniority list 
who were then working in the labor pool were not replaced 
with junior employees without Boilermaker affiliation 


‘*CSPU 115 would shut down the entire refinery by strike 
action.”’ (JA 10, 99-103). On April 17, 1958, the day after 
Boilermakers was certified, the Company laid off the seven- 
teen from their non-boilermaker department jobs and re- 
placed them in those jobs with junior employees. (JA 10, 
104-106). 


G. The Board Absolves CSPU and Standard 


The Trial Examiner, finding the above-described denials 
of transfer and employment opportunities to employees 
working in non-boilermaker department jobs to be acts 
of reprisal against them because they were deemed eligible 
to vote in the election in which a majority voted for 
the Boilermakers and for severance, held the denials dis- 
criminatory. (JA 33-34). He concluded that by causing 
Standard to make them, CSPU violated Section 8 (b) (2) 
and 8 (b) (1) (A) of the Act, and that by making them 
Standard violated Section 8 (a) (1), (2) and (3). (JA 38). 
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The Board reversed, holding that the denials were mere 
“‘effects’? of ‘‘the severance action.”’ (JA 11). It con- 
cluded that having voluntarily, as a group, voted in favor 
of severance the employees could not properly complain 
of the detrimental effect of their choice upon their non- 
boilermaker unit jobs. (JA 15). 


STATUTE INVOLVED 


The statute involved is the Labor Management Relations 
Act, as amended (61 Stat. 136, 29 USC § 141 et seq.). The 
relevant provisions of the Act are as follows: 


Sec. 7. Employees shall have the right to self- 
organization, to form, join or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing * * *. 


Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation 
or administration of any labor organization or con- 
tribute financial or other support to it * * *; 


(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization * * *; 

* * * * 
(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(1) to restrain or coerce (A) employees in the 
exercise of the rights guaranteed in section 7 * * °; 


(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) * * *. 


Sec, 9. (a) Representatives designated or selected 
for the purposes of collective bargaining by the major- 
ity of the employees in a unit appropriate for such 


purposes, shall be the exclusive representatives of all 
the employees in such unit for the purposes of collective 
bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment * * *, 


(b) The Board shall decide in each case whether, 
in order to assure to employees the fullest freedom in 
exercising the rights guaranteed by this Act, the unit 
appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or 
subdivision thereof: Provided, That the Board shall 
not * * * (2) decide that any craft unit is inappropriate 
for such purposes on the ground that a different unit 
has been established by a prior Board determination, 
unless a majority of the employees in the proposed 
craft unit vote against separate representation * * *. 


STATEMENT OF POINTS 


The Board erred in: 


1. Concluding that the Company had not violated Sec- 
tion 8 (a) (1) (2) and (3) of the Act by denying transfer 


privileges to and laying off employees at the instance of 
CSPU because such employees were eligible to vote in a 
craft severance election and a majority of the eligible voters 
voted for Boilermakers Union. 


2. Concluding that CSPU had not violated Section 8 (b) 
(1) (A) and (2) of the Act by causing the Company to 
engage in the above described job discrimination. 


SUMMARY OF ARGUMENT 
I. 


CSPU was exclusive bargaining agent for all operating 
and maintenance unit jobs. At CSPU’s instance, Standard 
denied job bidding rights, extinguished seniority and laid 
off employees from operating and maintenance jobs outside 
the boilermaker department solely because they were 
eligible to vote in a craft severance election involving a 
choice between Boilermakers and CSPU with respect to 
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representation in boilermaker department jobs. The right 
to vote, and to vote freely, in such elections without ‘‘im- 
periling their livelihood’’ is guaranteed by Section 7 and 
protected against job discrimination by Section 8 (a) (3), 
8 (b) (1) and 8 (b) (2). Since these eligible voters were 
treated disecriminatorily, as compared with others holding 
identical jobs, and since the basis on which the discrimina- 
tion was predicated inevitably discourages exercise of 
the right to participate in a craft severance election and 
vote for a craft union, CSPU and Standard thereby violated 
the Act. Radio Officers Union v. N.L.R.B., 347 U.S. 17, 
40, 52. 


It is immaterial to this analysis that CSPU and Standard 
accomplished the job discrimination by purporting to ex- 
clude the eligible voters working in non-boilermaker depart- 
ment jobs from the operating and maintenance unit repre- 
sented by CSPU and on this ground from the contract cov- 
ering that unit. 


In N.L.R.B. v. International Association of Machinists, 
9 Cir., 279 F.2d 761, the court held that a collective bar- 
gaining agreement which denies reentry into jobs within 
the bargaining unit to employees because they have chosen 
a union to represent them in jobs outside that bargaining 
unit is prohibited by the Act. A fortiori, when a union and 
employer refuse to allow employees to retain jobs within 
the bargaining unit because those employees have chosen 
a union to represent them in connection with jobs outside 
the bargining unit their conduct is also prohibited by the 
Act. 


I. 


The Board’s holding that the discrimination was lawful 
attributes exclusion of the discriminatees from the operat- 
ing and maintenance unit represented by CSPU not to the 
voluntary action of CSPU and Standard, but to a ‘egal 
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obligation’’ imposed on them as a result of the craft sever- 
ance proceeding and the eligibility of the discriminatees to 
vote therein. This attribution is based on a misconcepticn 
and misapplication of the Midwest Piping doctrine, which 
requires an employer to refrain from bargaining about | 
terms and conditions of employment in jobs which are the | 
subject of ‘‘rival representation claims.’’ Nothing in Mid- 
west Piping suggests that a union and an employer while | 
negotiating about jobs which are not the subject of ‘‘rival | 
representation claims,’’ may exclude from the scope of their | 
negotiations and the coverage of their contract certain em- | 
ployees holding such jobs merely because of their identity 
as eligible voters in an election involving other jobs, in a 
potentially severable bargaining wnit. Identity as an 
eligible voter in an NLRB election is an ‘‘obviously irrele- 
vant and invidious’’ basis for distinction (Steele v. Louis- 
ville & N.R. Co., 323 U.S. 192, 203); disparate treatment 
on that ground of persons holding identical jobs is discrimi- 
nation forbidden by the Act, not compliance with the 


Board’s Midwest Piping doctrine. 


In fact, the exclusion of eligible voters from the CSPU 
residual unit resulted from CSPU’s determination to 
deny representation to anyone who was also represented 
when employed on a job outside its unit, by another bar- 
gaining agent, and from Standard’s determination that its 
employees could be members of only one bargaining unit 
and represented by only one union, not two. These volun- 
tary decisions by CSPU and Standard resulted in denial 
to employees on the boilermaker department seniority list, 
who were employed in non-boilermaker operating and main- 
tenance job classifications, of their statutory rights to (1) 
unit membership in the bargaining unit in which they were 
working (Kennecott Copper Corp., 106 NLRB 390, 394) and 
(2) fair and equal representation by the exclusive bargain- 
ing agent for that unit. (RKO Radio Pictures, Inc., 61 
NLRB 112, 116). If CSPU had recognized that these 
employees were part of its residual unit and had induced 
Standard to deny them contract rights which it secured 
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for others working in identical jobs because of their ‘‘in- 
volvement”? in the Boilermaker petition CSPU would clearly 
have violated its duty to represent them without ‘‘hostile 
discrimination.’’? (Steele case, supra, 323 U.S., at 203). 
CSPU could not evade its duty and disguise its violation 
by agreeing with Standard to declare the disfavored group 
excluded from its unit and then predicate disparity of 
treatment on that exclusion. To permit such a ‘‘bootstrap’’ 
maneuver to succeed would make a mockery of the statutory 
guarantee to minorities of fair and equal representation. 


To the extent that the Board now attempts to excuse the 
exclusion by making it seem that the Board itself decided 
in the representation case that the eligible voters working 
in non-boilermaker classifications were not members of 
the residual operating and maintenance unit, the attempt 
must fail because it is inconsistent with the Board’s deci- 
sion, with the facts and with the law. 


The crux of the Board’s error lies in its failure to recog- 
nize that the discriminatees, while they worked in operat- 
ing and maintenance jobs outside the boilermaker depart- 
ment, were at all times members of a unit unaffected by 
the Boilermaker petition and pro tanto were represented 
exclusively by CSPU. They had a right, as such, to have 
CSPU act ‘‘for and not against’’ them. Steele case, supra, 
323 U.S., at 202. They had a statutory right as against 
both CSPU and Standard not to be discriminated against 
with respect to tenure, terms and conditions of employment 
in those jobs because of their eligibility to vote or the 
outcome of the election. Consequently, neither the filing of 
the petition, nor the Board’s decision in the representation 
case, nor the certification of Boilermakers could have 
justified the discrimination against them. 
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ARGUMENT 


I. DIFFERENTIATION IN TERMS AND CONDITIONS OF EMPLOY- 
MENT WHICH IS BASED UPON THE EXERCISE OF RIGHTS 
GUARANTEED BY SECTION 7 IS DISCRIMINATION OUT- 
LAWED BY SECTION 8 (a) (3) AND 8 (b) (2) 

Section 8 (a) (3) makes it an unfair labor practice ‘‘by 
discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or 
discourage membership in any labor organization.”’ ‘‘Mem- 
bership,’’ in this context, includes all activities protected 
by Section 7. Radio Officers Union v. N.L.R.B., 347 US. 
17, 42, 46. Among them, of course, is the selection of repre- 
sentatives for purposes of collective bargaining. N.L.R.B. 
vy. International Association of Ma hinists, 9 Cir., 279 F. 2d 
761, 766. Accordingly, Section 8 (a) (3) outlaws use of an 
employer’s economic power over jobs in any way which 
would impede the exercise of Section 7 rights. Section 
8 (b) (2) prohibits labor organizations from causing em- 
ployers so to use their economic power. ‘The policy of 
the Act is to insulate employees’ jobs from their organiza- 
tion rights. Thus §§ 8 (2) (3) and 8 (b) (2) were designed 
to allow employees to freely exercise their right to join 
* * * without imperiling their livelihood.”? Radio Officers 
Union v. N.L.R.B., 347 U.S. 17, 40. 


Radio Officers holds (347 U.S., at 46) that where an 
employer predicates a disparity in terms or conditions of 
employment on ‘protected union activity’? he ipso facto 
violates Section 8 (a) (3). The reason is that ‘‘the desire 
of employees to unionize is directly proportional to the 
advantages thought to be obtained from such action.’”’ 347 
U.S., at 46, 51. To influence that desire by predicating 
job related distinctions upon their action is precisely the 
evil at which the Act is aimed. A most ‘striking example 
of discrimination’? outlawed by the Act is ‘‘the payment 
of different wages to union employees doing a job than to 
nonunion employees doing the same job. * * * The House 
Report on § 8 (3) of the Wagner Act emphasized that 
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such disparate treatment was impossible under the Act.’’ 
(Emphasis supplied). 347 U.S., at 46. Not merely wages, 
but every term and condition of employment, every factor 
relevant to ‘‘tenure,’’? is equally protected against dis- 
parate treatment. Thus, as in Radio Officers itself, 347 
U.S., at 39, ‘involuntary reduction of seniority’? which 
results in denial of employment opportunities (347 U.S., 
at 26), if predicated on the exercise of a statutory right, 
is clearly outlawed. N.L.R.B. v. International Association 
of Machinists, 9 Cir., 279 F. 2d 761, 764-766. 


Moreover, since ‘‘encouragement of union membership 
is obviously a natural and foreseeable consequence of any 
employer discrimination at the request of a union’’ (Radio 
Officers Union v. N.L.R.B., 347 U.S. 17, 52), an employer 
cannot allow a union’s desire that he discriminate influ- 
ence his policy with respect to tenure or terms or conditions 
of employment. It has been held that an employer may not 
yest in a union unilateral control of his seniority policy 
lest the union use that power in a manner which encourages 


membership. N.L.R.B. v. International Association of 
Machinists, 9 Cir., 279 F. 2d 761, 765-766. A fortiori, an 
employer may not legally agree with a union to apply a 
discriminatory seniority policy which discourages the exer- 
cise of Section 7 rights. Ibid. 


In the instant case, the layoffs and denial of job bids 
of employees working in operating and maintenance jobs 
outside the boilermaker department resulted from ‘“invol- 
untary reduction,” indeed divestiture, of their accumulated 
seniority.* If that divestiture, in turn, resulted from dis- 
parate treatment of employees ‘‘doing the same job,’’ and 
if it was predicated upon exercise of a statutory right, 
then it was per se discriminatory and unlawful. That the 
laid-off employees were ‘‘doing the same job’’ as those 
who had been ‘‘bumped back”’ to the labor pool from other 


4CE£. Stecle v. Louisville § N. B. Co., 323 U.S. 192, 195, 200, 202-203; Clark 
v. Hein-Werner Corp., 8 Wis. 2d 264, 99 N.W. 2d 132, cert. den. 362 U.S. 962. 
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departments is not disputed. Admittedly, the difference in 
treatment between employees who had been bumped back 
from the boilermaker department and those who had been 
bumped back from other departments was predicated solely 
upon their ‘‘involvement’’ in the Boilermaker representa- 
tion proceeding and the results of that election. (JA 8, 10, 
60, 99-103). 


This distinction, in turn, was predicated upon CSPU’s 
avowed policy (JA 10, 99-103), in which Standard acqui- 
esced and which it effectuated (JA 10, 104-106), not to 
allow any employee to continue to work at a job within 
its jurisdiction if that employee was represented by a union 
other than CSPU with respect to a job outside its juris- 
diction. Under that policy, group ‘loyalty’? to CSPU 
became the touchstone of continued employment on jobs 
within CSPU’s jurisdiction. If the craft to which an em- 
ployee belonged voted to be represented by a union other 
than CSPU, the employees in it would be removed from 
their non-craft jobs. If the eraft voted for continued 


representation by CSPU, the employees in non-craft jobs 
would be permitted to remain in them. Thus, CSPU and 
Standard made it impossible for voters holding non- 
boilermaker classification jobs ‘‘to fully exercise their 
right’’ to choose between Boilermakers and CSPU in the 
election ‘‘without imperiling their livelihood.’ Radio Off- 
cers Union v. N.L.R.B., supra, p. 40. 


The key element in this policy was CSPU’s status as 
exclusive representative with respect to operating and 
maintenance jobs outside the boilermaker department. That 
status was wholly unaffected by the Boilermaker petition 
and would remain intact regardless of the outcome of the 
election. As CSPU admitted, the only consequence of a 
Boilermaker victory would be that CSPU ‘‘will no longer be 
entitled to bargain over the conditions of employment in 
the Boilermaker Department.’’ (JA 82). Yet CSPU used 
its continuing unchallenged status as bargaining agent for 
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jobs outside the boilermaker department to discriminate 
on the basis of exercise of organizational rights with refer- 
ence to which union should have the right to bargain about 
jobs in the boilermaker department. And that was illegal 
even though jobs in the boilermaker department were poten- 
tially, or even actually, outside the CSPU bargaining unit. 


N.L.R.B. vy. International Association of Machinists, 9 
Cir., 279 F. 2d 761, demonstrates the point. In that case 
the Machinists’ Union represented a ‘production’? unit, 
other unions represented smaller separate units, still other 
small units were unrepresented. The Machinists’ Union 
and the Company, Menasco, entered into a contract which, 
to the extent here relevant, provided (279 F. 2d at 763) 
“that employees of the production unit who transferred to 
unrepresented units within the company would retain 
seniority in the production unit as of the date of hire; 
while employees of the production unit who transferred 
to union-represented units would have seniority only from 
the date of their return to the production unit.’’ Pursuant 
to that clause three employees who had transferred to 
the engineering unit which was represented by another 
union were laid off and denied the right to ‘bump back”’ 
into the production unit, although their company-wide 
seniority in fact exceeded that of production-unit employ- 
ees who were retained. The court held (279 F.2d at 764- 
766) that the contract and its application were illegal 
because the ‘‘reasonably to be expected result’? of the 
“loss of seniority and bumping back privileges’’ would be 
adversely to affect the organizational rights and freedom 
of employees who transferred from the unit represented 
by Machinists to other units. 


In the Machinists’ case, as in this one, the argument 
was advanced that seniority rights are purely a product 
of contract and that to withhold them from non-members 
of the bargaining unit covered by the contract therefore 
cannot be discriminatory. The Board answered (Reply 
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Brief for the Board in N.L.R.B. v. International Associa- 
tion of Machinists, No. 16564, C. A. 9, p. 2): 


Employment itself is contractual in character, but 
under the Act the employment contract may not pro- 
vide that the status shall terminate if the employee 
chooses a union to represent him. Similarly in the 
instant case, the fact that seniority is a contractual 
right does not render this condition any the less illegal. 


And the court disposed of the argument as follows (279 
F. 2d at 765-766) : 


While the latitude necessary to allow a union and an 
employer to negotiate an agreement must as a practical 
matter be broad enough to permit them to draw dis- 
tinctions between different classes of employees [citing 
cases], still this latitude is plainly limited by the public 
policy, expressed in the Act itself, which forbids either 
union or employer to discriminate against an employee 
so as to encourage or discourage his membership in a 
union. 29 U.S.C.A. § 158. It is clear as well that 
this policy would forbid seniority status being used 
as a basis for perpetuating any discrimination against 
employees in violation of the Act. [ Citing cases]. 


Just as it would be a violation of the Act for an em- 
ployer to require union approval as a prerequisite to 
employment [citing cases], so also would the complete 
delegation to a union by an employer of the task of 
determining seniority rights be a violation of the Act, 
unless the criteria established by agreement for union 
determination of seniority are non-discriminatory, and 
the union’s duties with respect to such determination 
are merely ministerial. [Citing cases]. 


If it were true, as the Board says now, that employees 
who leave one unit for another in which they are repre- 
sented by a different bargaining agent must ‘look to their 
[new] bargaining representative with respect to any bene- 
fits sought to be obtained thereafter’? (JA 11), the argu- 
ment would have had far more validity in the Machinists 
case than it could have here. For employees who trans- 
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ferred out of the production unit in that case, unlike the 
boilermakers who were working in operating and main- 
tenance jobs in this, were indisputably, for all purposes, 
at that time outside of the production unit and therefore 
could have no possible claim, on non-discrimination 
grounds, to contractual benefits within it. The case holds 
that what they had a right to nonetheless, was freedom 
from interference by the Machinists and their employer 
with their organizational desires and activity even when 
that interference was accomplished by denial to them, 
through application of a discriminatory seniority policy, 
of employment opportunities in a unit of which they were 
not members. The decision shows, consequently, that the 
alleged right of a bargaining agent to promote the interests 
of members of its unit as against the world (JA 11), does 
not license it to discriminate against non-members of the 
unit on grounds which the statute forbids. As we demon- 
strate below, pp. 25-43, infra, in this case the employees on 
the boilermaker department seniority list who were working 


in operating and maintenance jobs were within the CSPU 
unit and were therefore entitled, in addition, not to be 
deprived on discriminatory grounds of their seniority and 
of the benefits of the CSPU contract. Steele v. Louisville 
&N. R. Co., 323 U.S. 192, 198, 203. 


It can hardly be significant that in the Machinists case 
the Machinists’ exclusionary policy did not affect the Ma- 
chinists at all, but affected only choice between a union 
other than Machinists and no union, whereas in this case 
the CSPU’s exclusionary policy affected choice between 
CSPU and a rival union. Unless the self-interest of a 
union in guarding against diminution of the full scope of 
its representation is deemed to justify use of its power 
over jobs in the unit it represents to intimidate eligible 
voters holding jobs in that unit into voting against sever- 
ance, and to exact reprisal against them if they do, CSPU’s 
discriminatory policy and its application must be held 
illegal. To hold that a union’s self-interest justifies viola- 
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tion of the statute is no more tolerable than to hold that 
an employer’s self-interest does.’ 


To sustain the Board’s holding would severely impair 
exercise of the right to craft severance. The Board does 
not deny that the natural, indeed, inevitable, tendency 
of the threats, the layoffs and the bid denials here in 
issue is to discourage these employees and those simi- 
larly situated from seeking representation by a craft 
union. With the example of these reprisals before them, 
craft employees working in non-craft unit jobs may 
well be intimidated into concluding that loss of current 
employment in a non-craft job is too high a price to pay 
for representation by a craft union at such times as they 
are working in eraft classifications. N.L.R.B. v. Interna- 
tional Association of Machinists, 9 Cir., 279 F. 2a 761, 766.° 
Unless the established tests of illegal discrimination are 
discarded here, this inherent tendency to encourage ad- 
herence to the incumbent union and discourage adherence 
to the petitioning union is enough to condemn it; the em- 
ployer and the union responsible for such disparate treat- 
ment certainly will not be heard to say that they did not 
intend its natural and foreseeable consequences. Radio 
Officers Union v. N.L.R.B., 347 US. 17, 45-46, 52, 55-56. 


To jettison the established tests here, to sanction such 
a device for discouraging craft severance, would flout 
Congress’ policy of recognizing and promoting the right 


3See, e.g.: NLRB. v- Star Publishing Co., 9 Cir., 97 F. 2d 465, 470; 
MeQuay-Norris Mfg. Co. v. N-L.R.B., 7 Cir, 116 F. 2a 748, 752, cert. den. 
313 U.S. 565; Warehousemen’s Union, Local 117, IBT v- N.L.B.B., 74 US. 
App. D.C. 28, 121 F, 2a 84, 87, cert. den. 314 US. 674; N.LB.B. v. John 
Engelhorn § Sona, 3 Cir., 134 F. 2d 553, 557-558. 

6 That the boilermakers working in non-boilermaker classifications voted for 
the Boilermakers despite CSPU’s and Standard’s warnings that they would be 
laid off if they did so, docs not, of course, establish that the threats and 
their execution were not intended to influence their vote. Radio Officers’ Union 
vy. NL-E.B., 347 U.S. 17, 28, 51. Ni gest, as Standard would have 
it, that these employees may have been relying on the Boilermakers to obtain 
for them equal or superior work opportunities in the Boilermaker Department, 
opportunities which Standard repeatedly emphasized were non-existent. (JA 
74, 86). It does suggest, perhaps, that they believed that the Act protected 
them against such threats and discrimination. (JA 87-90). 
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of craftsmen, to the extent that their interests differ from 
non-craftsmen, to representation by their traditional 
eraft unions. See American Potash & Chemical Corp., 
107 NLRB 1418. In 1947, Congress took pains to expand 
protection of that right. It amended Section 9 (b) to pre- 
clude the Board thereafter from denying severance where 
the craft unit involved had been included in a larger unit 
by prior Board decision. Congress intended thereby to 
assure a ‘‘substantially larger measure of protection of 
those rights.’? H. Conf. Rep. No. 510 on H.R. 3020, 80th 
Cong., Ist Sess., 1 Leg. Hist, LMRA, 551; American Potash 
é Chemical Corp., 107 NLRB 1418, 1420-1421. 


To hold that discrimination which discourages severance 
is not forbidden by the Act would make a far deeper inroad 
upon exercise of those rights than did the Board’s practice 
prior to 1947 which Congress deemed too restrictive. Such 
a result would allow opponents of severance like Standard 
and CSPU (supra, 2-4), by the use of their economic 
power over jobs and over terms and conditions of employ- 
ment like seniority, to reverse Congress’ determination 
that potential ‘‘loss of maximum efficiency and * * * oppor- 
tunity for jurisdictional disputes as to work assignments”’ 
(American Potash & Chemical Corp., 107 NLRB at 1422), 
are not sufficient reasons for denying to craftsmen full 
freedom to decide the craft severance issue. Having 
granted to craftsmen that right and freedom, Congress 
may not be deemed to have intended to allow employers, 
either alone or at the request of industrial unions, to make 
inclusion of employees in a severance petition the predicate 
for job discrimination. Protection against job discrimina- 
tion ‘‘is an invariable corollary of the principle of freedom 
of organization.’? Phelps-Dodge Corporation v. N.L.R.B., 
313 U.S. 177, 185. 


In overlooking the restrictive impact of its approach 
upon exercise of the right to craft severance, the Board 
ignored the fact that its own role, as an agency of Con- 
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gress, is that of ‘“‘encouraging the right of self-organiza- 
tion.’”? Phelps-Dodge case, supra, 313 U.S. at 193. Its 
decision, sanctioning coercion and discrimination against 
employees because of a vote for severance, “‘inevitably 
operates against the whole idea of the legitimacy of’’ sev- 
erance (Ibid., 313 U.S., at 185), and thus defeats the very 
object for which the Board exists. 


Il. THE BOARD'S ATTEMPT TO IMMUNIZE THE DISCRIMINA- 
TION AS A CONCOMITANT OF THE SEVERANCE PROCEED- 
ING MUST FAIL 


The Board reversed the Examiner’s finding of discrimi- 
nation on the theory that responsibility for it was attrib- 
utable not to Standard and CSPU but to a ‘‘legal obliga- 
tion’? imposed on them as a result of the craft severance 
proceeding and the eligibility to vote therein of the dis- 
eriminatees themselves. (JA 13-14, 16). Crucial to the 
Board’s reasoning is its assumption that Standard and 
CSPU were legally required to exclude employees on the 
boilermaker department seniority list who were working in 
non-boilermaker classifications from the residual operating 
and maintenance unit because such employees, unlike others 
employed at similar jobs, were ‘‘involved’’ in the Boiler- 
makers’ petition. If they were legally excluded from the 
operating and maintenance unit, so the argument runs, 
they were clearly not entitled to the benefits of the CSPU 
contract and, since bidding privileges and employment in 
the operating and maintenance unit were accorded by 
Standard strictly in accordance with that contract, their 
denial to these excluded employees could not have been 
discriminatory. Gonsequently, if exclusion of these em- 
ployees from the operating and maintenance unit in which 
they were employed was improper, the Board’s entire argu- 
ment falls. 


A. The Midwest Piping Doctrine Did Not Require or Justify 
Exclusion From the Operating and Maintenance Unit of 
Employees Working in Operating and Maintenance Jobs 


The Board’s assumption (JA 13), that Standard and 
CSPU were compelled by pendency of the Boilermaker 
petition to exclude from the operating and maintenance 
unit persons on the boilermaker department seniority list 
who were currently employed in operating and maintenance 
job classifications is patently false. The notion stems from 
misapplication of the Midwest Piping’ doctrine, under 
which an employer, faced with rival representation claims, 
is required, in order to maintain neutrality as between the 
competing unions, to refrain from bargaining with either 
unless and until the question concerning representation is 
settled. 


The object of Midwest Piping is to accord the fullest 
measure of protection to employee freedom of choice in the 
election proceeding by preventing employer-union economic 


action during the pre-election period which might tend to 
impair that freedom. The court pointed out in N.L.RB.B. v. 
National Container Corp., 2 Cir., 211 F. 2d 5235, 536, that the 
Midwest Piping rule is a ‘‘direct outgrowth of the parent 
doctrine of employer neutrality in matters relating to em- 
ployees’ choice of a bargaining representative.’’ And the 
parent doctrine means simply that ‘‘the employer may not 
accord such treatment to one of the rivals as will give it an 
advantage in its contest for the employees’ favor.’’ The 
Board itself has recognized that Midwest Piping should be 
limited in application to ‘‘certain situations”’ where the 
rule is ‘“‘necessary * * * to protect freedom of choice.”’ 
Ensher, Alexander & Barsoom, Inc., 74 NLRB 1443, 1445. 
Cf. N.L.R.B. v. Flotill Products, Inc., 9 Cir 180 F. 2d 441; 
N.L.B.B. v. Buzza-Cardozo, 9 Cir., 205 F. 2d 889. 


In William D. Gibson Co., 110 NLRB 660, 662, 663, decided 
October 29, 1954, the Board held that the Midwest Piping 


7 Midwest Piping and Supply Co., Inc., 63 NLRB 1060. 
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rule has no application where in the face of a rival union’s 
petition the employer contracts with a labor organization 
which is an incumbent union actively representing the em- 
ployers’ employees.’’ The Board said that ‘‘an employer 
should be permitted to continue recognition of an active 
incumbent labor organization and to contract with it until 
such time as the union is displaced’’ by certification of the 
rival. The Board pointed out (Jbid.) that this rule, which 
encourages continuity in collective bargaining agreements 
promotes ‘‘stability in labor relations’? which should be 
encouraged ‘‘even though a rival union is seeking to dis- 
place an incumbent.’’ On the other hand, it pointed out 
(Ibid.) to sanction such continued dealing with the incum- 
bent union 


does not encroach upon the right of the employees to 
change their bargaining representative. For, as the 
Board has uniformly held * * * any contract entered 
into by an incumbent union and an employer after a 
rival union has made a timely representation claim 
does not bar an election in the representation pro- 
ceeding. 


Gibson, which held Midwest Piping inapplicable to all deal- 
ings between the employer and an incumbent union was 
adhered to by the Board until September 25, 1958, on which 
date the general rule was reversed in Shea Chemical Cor- 
poration, 121 NLRB 1027. 


In its instant decision the Board cites the Shea case (JA 
13, n. 6) as authority for the proposition that ‘‘an employer 
faced with rival representation claims * * * must not bar- 
gain with an incumbent * * * unless and until the question 
concerning representation has been resolved by the Board.”’ 
On this premise it foots its critical conclusion (JA 13) 


Thus, Standard, faced with a real claim by Local 483 
[Boilermakers] to represent the boilermakers, could 
not have bargained with CSPU for these employees 
while Local 483’s petition was pending before the 
Board. It follows that Standard and CSPU properly 
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excluded the boilermakers from the coverage of their 
contract. 


The simple fact is that at the time Boilermakers filed 
their petition, at the time the Standard-CSPU contract ex- 
pired, at the time Standard and CSPU both announced they 
would not negotiate terms for anyone involved in the Boil- 
ermaker petition, and when, on May 3, 1957, the new 
CSPU-Standard contract was negotiated and executed, 
ie., at every relevant moment, Gibson, not Shea, was 
the law, and therefore, under the Board’s own doctrine, 
Standard was free to have bargained with CSPU for all 
boilermakers while Local 483’s petition was pending unde- 
cided before the Board.® Under these circumstances, the 
Board’s attempt to explain the refusal of Standard and 
CSPU to do so as a mere yielding to a ‘‘legal obligation’”’ 
is either inadvertant or mischievous nonsense. Cf., Betts 
Cadillac Olds Inc., 96 NLRB 268, 272: ‘‘* * * the ruling 
* * * was issued in June 1950. The instant events occurred 


in 1949. [It] could not have been the basis for the Re- 
spondent’s actions in 1949.” 


But even if it were to be assumed, contrary to the fact, 
that when the relevant acts here in issue occurred the 
Midwest Piping rule applied generally to dealings between 
an employer and an incumbent union, it would not follow 
that it applied when the petition sought only eraft or de- 
partmental severance. The reason is that until severance 
is actually accomplished the craft or department involved 
remains, as a matter of law, an integral part of the larger 
unit. American Tobacco Company, Inc., 115 NLRB 218, 
220; Sutherland Paper Co., 114 NLRB 211, 212. As long 
as it does, its members may not be accorded any different 
treatment by the bargaining agent than the agent accords 


8 Had they done 90 they clearly would have been protected against unfair 
labor practice charges predicated on any subsequent change in the law. 
N.L.B.B. Vv. Guy F. Atkinson Co., 9 Cir., 195 F. 2d. 141; N.L.B.B. v. Interna- 
tional Brotherhood of Teamsters, Local No 41, 8 Cir, 225 F. 2d 348, 348; 
C. A. Braukman, 94 NLRB 1609, 1611. 
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to all other employees in the unit. Steele v. Louisville € 
N. R. Co., 323 U.S. 192, 202-204; Wallace Corporation v. 
N.L.R.B., 323 US. 248, 255-256; Radio Officers Union v. 
N.L.R.B, 347 U.S. 17, 47-48; Ford Motor Company v. Huff- 
man, 349 U.S. 330, 337, Thus, to apply Midwest Piping to 
a craft or departmental severance case would require the 
parties to suspend negotiations for the entire unit pending 
outcome of the proceeding which involves only the craft or 
department. The Board could not authorize continuation 
of bargaining for the residual unit while requiring suspen- 
sion of bargaining for the craft or department involved in 
the severance petition for two reasons. First, to do that 
would sanction disparity of treatment on grounds irrele- 
vant ‘‘to the authorized purposes of the contract’’ (Steele 
case, supra, 323 U.S. at 203), and that, as we have seen, the 
Act itself forbids. Secondly, such a scheme would permit 
the employer and the incumbent union to dangle before the 
excluded employees the concrete prospect of the benefits 
which will be theirs if they vote against the petitioner in 
the severance election. This kind of ‘‘promise of benefit’? 
and according of ‘‘prestige’’ to one of two union competing 
for employee favor is exactly what the Midwest Piping 
doctrine was designed to forbid. Electro Auto-Lite Co., 
116 NLRB 788, 790; N.L.R.B, v. Standard Steel Spring Co., 
6 Cir., 180 F. 2d 942, 946. To sanction bargaining in the 
residual unit but not in the unit proposed to be severed, as 
the court said in the Standard Steel Spring case would 
allow the employer at the instance of the incumbent union 
to intrude ‘‘its economic power to assist’? the incumbent 
and ‘‘oppose’’ the petitioner; to give one of the competing 
union ‘‘an improper advantage during a campaign for the 
employees’ favor.’’ That, of course, is exactly what hap- 
pened in this case, for Standard and CSPU explicitly told 
all those on the boilermakers seniority list that if they 
wished to enjoy the contract advantages which CSPU had 
already secured from the Company, they must vote for 
CSPU. To hold that Midwest Piping requires the employer 
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and the incumbent union to deny to those ‘‘involved”’ in a 
craft or departmental severance proceeding equal treatment 
with others in the unit would thus indeed ‘‘turn the blade 
inward.’’ On the other hand, in craft and departmental 
severance cases to allow the employer and the incumbent 
union to continue to bargain and contract, provided they 
accord equal treatment to everyone in the unit including 
those involved in the petition, would as Gibson, which was 
a craft severance case holds, effectuate the statutory policy 
by promoting the predominant interest of all the employees 
in stability and continuity of bargaining without encroach- 
ing unduly on the freedom of the electors to change bar- 
gaining representatives. Cf. N.L.R.B. v. Indianapolis 
Newspapers, Inc., 7 Cir., 210 F. 2d 501, 503-504. Since the 
“incumbent status’? (Seaboard Terminal and Refrigera- 
tion Company, 114 NLRB 754, 755), of the representative 
of the residual unit will be unaffected by the outcome of the 
election, employer bargaining with it cannot be regarded 
by the electorate as a special mark of employer favor. 
Significantly, Shea Chemical, which purported to overrule 
Gibson, was not a severance case, Never from the decision 
in Shea Chemical until its decision in this case on April 15, 
1960, did the Board even consider whether the Shea 
Chemical rule or the Gibson rule should apply where a 
petition sought only eraft of departmental severance. With- 
out disclosing a scintilla of reasoning, the Board in this 
case simply announced ipse dixit: Shea Chemical pre- 
cludes inclusion of boilermakers in the CSPU-Standard 
contract. 


However, even if Shea Chemical could rationally be 
deemed to require a suspension of bargaining about terms 
and conditions of employment in jobs within a craft or 
department sought to be severed, while permitting con- 
tinued bargaining about terms and conditions of employ- 
ment in all other jobs in the unit, it could not rationally be 
deemed to require or to permit a distinction to be drawn 
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with respect to bargaining about jobs outside the poten- 
tially severable unit in terms of the identity of the holder 
of the job and his eligibility to vote in the severance elec- 
tion. Midwest Piping requires suspension of bargaining 
only. about jobs which are the subject of real ‘‘rival repre- 
sentation claims”. N.L.R.B. v. Standard Steel Spring Co., 
6 Cir., 180 F. 2d 942, 945; Shea Chemical Corporation, 121 
NLBB 1027, 1029. That jobs outside the potentially sever- 
able area are not the subject of any rival claims whatever, 
CSPU itself recognized when it said that the only thing 
which could be affected by the outcome of the Boilermak- 
ers’ petition was ‘‘conditions of employment in the boiler- 
maker department”’ (JA 67), and that its status with re- 
spect to conditions of employment in operating and main- 
tenance jobs outside that department could not be affected. 
Consequently, the Midwest Piping principle could not ex- 
plain or justify exclusion of persons working in operating 
and maintenance jobs outside the boilermaker department 
from negotiations concerning employment in the jobs they 
held and from the benefits of the contract pertaining to 
those jobs. 


That the Midwest Piping principle did not require the 
discrimination here involved Standard and CSPU them- 
selves recognized by entering into the ‘‘gentlemen’s agree- 
ment’? which preserved until after the election seniority 
and bumping rights of employees ‘‘involved”’ in the Boiler- 
maker petition.® Had Midwest Piping applied to employ- 


9 The only explanation afforded by the record for the failure of Standard 
and CSPU to include ‘‘bidding’’ rights in their ‘‘gentlemen’s agreement’? is 
contained in CSPU’s letter to the Company dated November 1, 1957 (JA 
108-112), that to have accorded this right ‘‘would have had the effect of 
altering the units sought.’’ But, manifestly, when an employee by resignation 
or transfer removes himself from a particular bargaining unit he does not 
‘alter the unit’’; if the contrary were true, a unit would be altered by 
every fluctuation of personnel. It cannot even be suggested that any such 
limitation was required by Midwest Piping. 
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ment of these employees in non-boilermaker job classifica- 
tions it would have barred even such an agreement.” 


Invocation of the Midwest Piping principle by CSPU and 
Standard therefore was obviously a facade to cloak their 
desire and intention to discriminate against these operat- 
ing and maintenance employees in order to discourage and 
later to punish craft severance. Stripped of the Midwest 
Piping justification, eligibility to vote in an election is an 
‘obviously irrelevant and invidious’’ (Steele v. Louisville 
&N. R. Co., 323 U.S. 192, 203), ground for distinction be- 
tween persons doing identical work. The discrimination 
which Standard and CSPU predicated upon that ground is 
thus plainly outlawed by the Act. That discrimination was 
not remedied, of course, by the Company’s unilateral ex- 
tension of a portion of the benefits to the employees who 
were excluded from the coverage of the contract. Indeed, 
the disparity was emphasized by denial to the excluded 
employees of bidding rights enjoyed by others with whom 
they worked side-by-side. 


B. By Excluding Operating and Maintenance Department Em- 
ployees Working in Non-Boilermaker Job Classifications 
From the Operating and Maintenance Unit Standard De- 
prived These Employees of Their Statutory Right to Mem- 
bership in the Bargaining Unit in Which They Worked and 
CSPU Violated Its Statutory Duty to Accord Them Fair 
and Equal Representation in That Unit 


As we have shown above, CSPU was determined to deny 
seniority rights in its unit to any employees who chose 
to be represented when working in another unit by another 


10 This is necessarily so, because otherwise the prohibition against dealing 
with an incumbent union during pendency of a petition could be evaded by 
continuing bargaining and making any agreement reached applicable only until 
the end of the representation proceeding. 
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union” and Standard was determined that its employees 
could be members of either one unit or another, repre- 
sented by one union or another, but not both. (JA 73-74). 


Standard’s position flouted the Act and ignored the statu- 
tory rights of the employees. Since bargaining units are 
established on functional, not personal, lines” it frequently 
happens that employees who perform more than one job 
for their employer belong to more than one bargaining 
unit and are represented by more than one bargaining 
agent. In Carlisle & Jacquelin, 55 NLRB 678, 680, the 
Board explained that this result is inherent in the Act 
itself which, by clear implication, confines the authority 
of the bargaining agent to those matters in which the 
interests of the members of the unit it represents are 
identical. Thus, 


The Act clearly intends that the exclusive bargaining 
agent may represent the employees in the appropriate 
unit, but only as to those matters which affect their 


interests therein, and not with respect to their employ- 
ment in another capacity, which does not come within 
the ambit of that unit. 


11In January, 1957, CSPU explained to the Company that it would not 
‘‘bargain with you on the subject of seniority until such time as the Labor 
Board cases have been disposed of,’’ ‘‘because the outcome of those cases 
could force us to insist that the present seniority system be abandoned com- 
pletely.’ The letter went on to say that at such time as CSPU ‘‘legally can 
bargain for the riggers and boilermakers’’ it ‘‘will insist that those employecs 
receive treatment as favorable as that received by other employees in the 
refinery.’’? Apparently CSPU receded from this position of leaving seniority 
for everyone to await the outcome of the NLRB proceeding to the position 
ultimately adopted in which seniority was covered by the collective bargaining 
contract, but the employees ‘‘involved’’ in the representation case, being ex- 
cluded from the unit, were denied benefits, their seniority being preserved in 
the interim, except insofar as ‘‘bidding’’ rights were concerned by the ‘‘gentle- 
men’s agreement.’’ This system made it crystal clear that eligible voters 
holding operating and maintenance jobs could retain their actual seniority 
only if a majority of all cligibles who voted chose CSPU. 


12 Southwester Co., 102 NLRB 1492 (aliens); J.A. Simplot Co., 100 NLRB 
771 (Indians) ; Underwriters Salvage Co., 99 NLRB 337 (women). 
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To hold otherwise would be to ignore the basic purpose 
of the determination of the appropriate unit, which 
is to insure that all employees who have substantially 
identical interests shall participate, as constituents of 
the same unit, in the choice of the bargaining agent for 
the furtherance of their joint interests. 


In Kennecott Copper Corp., 106 NLRB 390, 394, the Board 
held that an employee who spent part of his time as a 
brakeman and part as a rip-track crewman was a member 
of both the rip-track unit and the train crew unit, In RKO 
Radio Pictures, Inc., 61 NLRB 112, 116, the Board held that 
when movie extras perform acting work they are members 
of the actors’ bargaining unit; when actors perform extras 
work, they are members of the extras’ bargaining unit. 
And the Board has held that certain craftsmen employed 
by a company are members of a craft unit, represented by 
a craft union, when employed outside the plant, but mem- 
bers of an industrial unit, represented by an industrial 
union when they perform work inside the plant. Consoli- 
dated Steel Corp., Ltd., 57 NLRB 921. Thus, by eliminat- 
ing all employees eligible to vote in the Boilermakers’ 
election from the operating and maintenance unit, Standard 
deprived those who were working in operating and main- 
tenance jobs outside the boilermaker department of their 
statutory right to membership in the bargaining unit in 
which they were working. 


At the same time, by refusing to represent any employees 
working in non-boilermaker department classification who 
were eligible to vote in the craft severance election CSPU 
violated its statutory duty to act ‘‘for and not against 
those whom it represents.’’ Steele v. Louisville & N.R. Co., 
323 U.S. 192, 202. If CSPU had recognized that these em- 
ployees were within its unit and then denied them contract 
rights which it secured for others working in identical jobs 
because of their ‘‘involvement’’ in the Boilermaker petition, 
CSPU would clearly have violated its duty to represent 
them without ‘‘hostile discrimination.” Steele case, supra. 
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CSPU could not evade its duty and disguise its violation by 
first declaring the disfavored group excluded from its unit 
and then predicating disparity of treatment upon such ex- 
clusion. To permit such a ‘‘bootstrap’’ maneuver to suc- 
ceed would make a mockery of the guarantee to minorities 
of fair and equal representation. 


The Board itself has recognized that the statutory duty 
of fair representation is not lifted with respect to employees 
who are members of two units, represented by different 
bargaining agents. In such cases, while each bargaining 
agent may demand that the employees join its union, it is 
the duty of both bargaining agents not to discriminate 
against employees because of their membership in another 
unit and their membership in and representation by another 
union. In RKO Radio Pictures, 61 NURB 112, 116, where 
there were intimations that rival unions representing dif- 
ferent units might ‘‘indulge in reprisals designed to prevent 
persons who have customarily performed both acting and 


extra work from continuing to do so’’, the Board warned 
against it. It noted that employees who worked in both 
units might properly be required to be members of both 
unions, but it ‘‘emphasized”’ that it was the duty of both 
unions to represent all such employees within their respec- 
tive units ‘‘without hostile discrimination and with a view 
to the promotion of their best interests.’’ Ibid. 


C. Exclusion Was Not Required or Justified by the Board’s 
Decision in the Representation Case 


In its decision the Board appears (JA 11-12) to take 
the onus of exclusion of eligible voters from the CSPU 
unit away from Standard and CSPU and attribute it instead 
to the Board’s decision in the representation case. But 
that decision issued many months after execution of the 
1957 contract, and the exclusion therefore could not have 
been predicated upon it. In any event, the decision in 
the representation case cannot properly be read as sug- 
gesting that persons working in non-boilermaker jobs are 
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not, pro tanto, members of the CSPU unit. The Board 
now says (JA 12) that the contrary may be gleaned from 
the fact that it ‘specifically’? noted that assignments of 
boilermakers ‘‘to non-boilermaker work were temporary 
and not such as would affect the status of boilermakers as 
true craftsmen.’’ But that finding was not addressed to 
the question whether persons on such temporary assign- 
ments were, pro tanto, members of the operating and main- 
tenance unit and it carried no implication that while work- 
ing in non-boilermaker classifications they were not mem- 
bers of the unit composed of all employees performing simi- 
lar jobs. Such an implication would be warranted only if 
employees on temporary assignment generally are not con- 
sidered members of the unit composed of persons perform- 
ing similar work to that assigned. But the exact opposite 
is true. It has long been settled that ‘‘all employees work- 
ing at jobs within the unit are necessarily included and 
entitled to representation, irrespective of the tenure of 
their employment.”? (Emphasis supplied.) NLREB, Six- 


teenth Annual Rep’t., p. 120; Twelfth Annual Rep’t., p. 18: 
Fourteenth Annual Rep’t., p. 32. 


As a matter of fact, not only are employees on temporary 
assignment ipso facto members of the bargaining unit in 
which they are working, if their prospect of continued 
employment on the temporary job is sufficient they are even 
eligible to vote in elections in that unit. Thus, for example, 
in Kennecott Copper Corporation, 106 NLRB 390, 391, the 
Board held Hill eligible to vote in a rip-track erew election 
even though he was only temporarily assigned to that 
crew and the employer intended to reassign him to his job 
as brakeman as soon as a permanent vacancy arose. 


At the same time, an employee who is temporarily laid 
off from his regular job, whether he is working during 
the interim on a job outside the unit or not, not only remains 
a member of the bargaining unit in which his regular job 
is included, he is eligible to vote in elections affecting that 
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unit. This again, is illustrated by Kennecott Copper, supra, 
where Hill was held eligible to vote in the train crew as 
well as in the rip-erew election. It is illustrated also by 
Huntley-Van Buren Co., 122 NLRB 957, 959, in which the 
Board applied to a production worker temporarily em- 
ployed as a plant guard the rule that an employee, who, 
at the time of an election is temporarily working outside 
the unit in which the election is to be held, may neverthe- 
less vote in the election which affects his regular duties. 
That is the rule under which the Regional Director in this 
case held that employees on the boilermaker seniority list 
who were working in non-boilermaker classifications were 
eligible to vote. 


Thus, there is no conflict or inconsistency between holding 
employees temporarily assigned to operating and main- 
tenance jobs outside the boilermaker department to be 
eligible to vote in the unit covered by the Boilermaker 
petition and also to be members of the residual operating 


and maintenance unit represented by CSPU. 


In its present decision the Board states, however, that 
it decided (JA 12) that ‘‘notwithstanding a boilermaker’s 
temporary engagement in non-boilermaker work, he re- 
mained at all times and for all purposes a boilermaker.’’ 
(Emphasis supplied.) That statement is relevant in this 
context only if it means that when employed in the 
labor pool in a common labor classification, or on a 
“‘premium job’’ by assignment from the labor pool, 
an employee on the boilermaker department seniority 
list was for no purpose a laborer. But if that is 
what it means the statement is incompatible with the facts. 
When working at such jobs, it is plain, the employees were 
not classified as ‘‘boilermakers”’ and they were not com- 
pensated for their work at ‘‘boilermaker’’ rates, but at 
wage rates pertaining to the common labor classification or 
to the particular premium job in which they were actually 
engaged. Thus, for these purposes at least, they were not, 
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and were not considered to be, ‘‘boilermakers.’’ It is in 
precisely this sense, as ‘‘non-boilermakers’’, that the em- 
ployees in question had interests in continued employment 
in non-boilermaker jobs and in bidding out of the labor pool 
to permanent jobs in other departments, in fair representa- 
tion by CSPU, and in freedom from hostile discrimination 
with respect to those interests by both Standard and CSPU. 
Only by hyperbolic denial of their non-boilermaker status 
in their non-boilermaker jobs could the Board excuse their 
exclusion by Standard-CSPU from the residual operating 
and maintenance unit. 


That the Board’s decision actually rests on this dis- 
tortion of the record can be demonstrated by assuming that 
the case involved ‘‘departmental’’ rather than ‘‘craft’’ 
severance. See American Potash € Chemical Corporation, 
107 NLRB 1418, 1424. The basic criteria for departmental 
severance is that ‘‘the department group is functionally 
distinct and separate.’’ Jbid. It would hardly be sug- 
gested, we submit, that to find a department ‘‘functionally 
distinct and separate’’ is to imply that a member tem- 
porarily employed in another department is not, while 
working there, an employee of that department, and pro 
tanto, a member of the unit of which that department is 
apart. Yet in this respect there is no difference between 
a member of a craft and a member of a functionally dis- 
tinct department. 


D. Exclusion Was Not Required or Justified by the Vote of the 
Employees or the Certification of Boilermakers 

The Board would have it (JA 11-12, 14-15), that the 
vote of the employees, culminating in the Boilermaker 
certification, itself terminated the representative status of 
CSPU vis-a-vis persons eligible to vote in the boilermaker 
department unit who were employed in operating and main- 
tenance unit jobs. Thus, says the Board, these ‘‘employees 
had to look to their chosen bargaining representative with 
respect to any benefits sought to be obtained thereafter.”’ 
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But the contractual exclusion of these employees from 
the CSPU unit and consequent extinguishment of their 
seniority rights occurred months before the election results 
an dthe certification. Since severance was effective ‘‘only 
if a majority of the employees voted for the union 
secking severance’? (American Tobacco Co., Inc., 115 NLRB 
218, 220); it is plain that at the time the exclusion was 
effected the employees involved had no other bargaining 
agent to whom to look for benefits or protection. Whatever 
merit there may be in referring employees to a new bar- 
gaining agent for protection against acts of discrimination 
occurring after its certification, cannot possibly apply to 
discrimination occurring before. 


In any event, the notion that the certification of Boiler- 
makers terminated CSPU’s status as exclusive bargaining 
agent of employees working in non-boilermaker unit jobs 
is itself completely fallacious. Persons on the boilermaker 
department seniority list who were working on those jobs 
before the certification were, by virtue of their job classifi- 
cations, members of the CSPU unit. But for their removal 
by Standard at the insistance of CSPU for the diserim- 
inatory reason that they were no longer entitled to repre- 
sentation by CSPU they would have continued to work 
in those job classifications. The certification could be 
said to have had the effect of excluding them from 
the CSPU unit only if it had required that Standard bar 
them from continuing thereafter to work at such jobs. 
But no such effect can be attributed to the certification. 
The Board has made it plain that its unit determinations 
‘éshall in no manner be construed as a limitation upon the 
type of work’’ which employees in the bargaining unit 
may be ‘‘called upon to perform.” RKO Radio Pictures, 
Inc., 61 NLRB 112, 116. Thus the certification could not be 
said to have effected separation of the holders of non- 
poilermaker jobs from the CSPU unit or altered CSPU’s 
status as the exclusive representative of holders of those 
jobs. 
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The crux of the Board’s fallacy is its failure to recognize 
that CSPU was at all times the exclusive bargaining agent 
of all employees performing non-boilermaker department 
work and that its status as such could not be altered by 
the Boilermakers’ petition, the election or the certification. 
The fallacy clearly appears from the Board’s reliance (JA 
14-15), upon the Supreme Court’s reservation in Radio 
Officers (347 U.S., at 37-38, 47) of the legality of disparate 
treatment where a union is not the exclusive bargaining 
agent of the employees involved. What the Supreme Court 
reserved was the suggestion in N.L,R.B. v. Reliable News- 
paper Delivery, 3 Cir., 187 F. 2d 547, and N.L.R.B. v. 
Gaynor News Co., Inc., 2 Cir., 197 F. 2d 719, 722, that a 
contract which gives special benefits to members as op- 
posed to non-members of a union is'not illegal if the union 
does not represent a majority and purports to act on behalf 
of its members only. The rationale is that in such circum- 
stances ‘‘if non-members are aggrieved, they are free to 
bargain for similar benefits for themselves.’’ 


In the instant case however, CSPU did represent a ma- 
jority of the employees performing non-boilermaker depart- 
ment work; its status as exclusive bargaining agent with 
respect to such work was unchallenged; CSPU itself pro- 
claimed and insisted upon its absolute jurisdiction over 
all such jobs. Unlike the non-union members in the Reliable 
Newspaper Delivery case, therefore, the bumped back boil- 
ermaker department employees were at no time free to bar- 
gain ‘‘individually on behalf of themselves’’ with respect to 
tenure, terms and conditions of employment in non-boiler- 
maker jobs. Steele v. Louisville d N. R. Co., 323 U.S. 192, 
200. On these Standard was obliged to recognize and deal 
with CSPU and no one else.** CSPU, in turn, had a correla- 
tive obligation to represent the bumped-back boilermakers 


13 The obligation to deal with a statutory representative about tenure and 
terms and conditions of employment on jobs within the unit is ‘‘exclusive’’ 
and imposes ‘‘the negative duty to treat with no other.’’? N.L.B.B. v, Jones 
§ Laughlin Steel Corp., 301 U.S. 1, 44-45, 
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fairly and without discrimination. Ibid. CSPU could not 
lawfully have refused, because of the pendency of the peti- 
tion, the election or the certification to process a grievance 
brought to it by a bumped-back boilermaker over wages or 
other matters involving his non-boilermaker job. Hughes 
Tool Company, 104 NLRB 318, 326-327. So could it not 
lawfully refuse on such grounds to tolerate these ‘‘bumped 
back’? boilermakers in its unit or recognize and promote 
their manifest interest in continued employment on non- 
boilermaker jobs. 


If, as the Wallace case holds (323 U.S. at 256), an exclu- 
sive bargaining agent is forbidden to deny fair and equal 
representation to persons working in its bargaining unit 
“because of [their] prior affiliation with any particular 
union,’’ a fortiori is it forbidden to do so because they are 
eligible to participate in a vote for affiliation with another 
union in a separate bargaining unit in the future. 


The Board’s attempt to make it appear that the layoffs 
and denials of job bids were the products of the employees’ 
own vote for Boilermakers, rather than of illegal action by 
CSPU and Standard, turns on the false assumption that a 
vote for Boilermakers was a vote for exclusion of non- 
boilermaker jobs (when performed by eligible voters only), 
from the CSPU bargaining unit. That, of course, was not 
the issue in the election. In issue was solely representa- 
tion in boilermaker classification jobs. The attempts of 
Standard and CSPU to put employment in non-boiler- 
maker jobs in issue were calculated to intimidate the voters 
into rejecting craft severance for fear of losing their 
non-craft jobs. To hold that in making and carrying out 
that threat CSPU and Standard were following the allow- 
able implications of craft severance would transform the 
Act’s protection of the right to severance into a license for 
its mutilation. 


CSPU and Standard argued below that it is not unfair 
to allow CSPU and Standard to deny continued employment 
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to boilermakers holding non-boilermaker jobs because after 
severance Boilermakers could likewise deny continued em- 
ployment in the boilermaker department to operating and 
maintenance employees who might be holding jobs there on 
assignment from the labor pool. But rights guaranteed by 
the Act, like those guaranteed by the Fourteenth Amend- 
ment, are ‘‘personal rights.’? Protection against discrimi- 
nation discouraging to the exercise of those rights, like 
equal protection of the laws, ‘‘is not achieved through in- 
discriminate imposition of inequalities.’ Shelley v. 
Kraemer, 334 U.S. 1, 22. As the Board pointed out in RKO 
Radio Pictures, Inc., 61 NLRB 112, 116, practices of that 
kind which prevent persons from continuing to perform 
work they have customarily performed are ‘‘reprisals”’, 
incompatible with the statute, requiring ‘‘appropriate 
remedial action.’’ 


In sum, eligible voters holding non-boilermaker jobs were, 
as a matter of law, within the CSPU bargaining unit when 
the petition was filed, when the contract was executed, when 
the election was held, and when they were laid off from 
those jobs by Standard at CSPU’s instance. When Stand- 
ard and CSPU purported to exclude them from the bar- 
gaining unit because of their ‘‘involvement”’ in the Boiler- 
maker petition, which in no way affected non-boilermaker 
jobs, they violated the law. Elimination of their seniority 
rights and bidding privileges, which were predicated upon 
that violation, manifestly cannot stand. The lay offs, which 
were predicated, in addition, upon the way they and others 
voted in the election, and which constituted a reprisal there- 
for, must likewise fall. 


E. This Case Does Not Present Any Question of Disparate 
Treatment “Along Unit Lines” 


On the theory that boilermakers employed in non-boiler- 
maker classifications were not within the CSPU bargaining 
unit, the Board treated the termination of their seniority 
and consequent layoff merely as action on behalf of em- 
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ployees CSPU continued to represent, which happened to be 
detrimental to those ‘‘no longer in its unit.’? (JA 11). This, 
the Board said, was permissible ‘‘differentiation in treat- 
ment based on membership in a unit.’’ (JA 15). Since, as 
we have shown, potential severance of the craft unit did 
not remove those who were employed on non-boilermaker 
jobs from the CSPU unit, the ‘‘differentiation’’ was among 
members of the same unit. 


Thus, like V.L.R.B. v. International Association of Ma- 
chinists, 9 Cir., 279 F. 2d 761, this case does not require 
decision of the question whether it is lawful for an em- 
ployer and a union to reserve employment opportunities in 
a particular unit to persons holding jobs within that unit 
by denying ‘‘bumping in’’ rights to all persons working at 
jobs outside. That question was not posed in the Ma- 
chinists case because in that case the discrimination as to 
‘‘bumping in’’ rights affected the organizational freedom 
of persons employed outside the unit. It is not posed in 
this case because the discrimination here complained of is 
not denial of ‘‘bumping in”’ rights, but denial of continued 
employment and ‘‘bidding out’’ privileges to persons actu- 
ally working on jobs within the unit which affected their 
organizational freedom with respect to prospects of future 
employment outside the unit. 


The Board’s reliance (JA 15) upon Anheuser-Busch, 
Inc., 112 NLRB 686 and Speidel Corporation, 120 NLRB 
733, is therefore entirely misplaced. Indeed, both in 
Anheuser-Busch and Speidel the Board emphasized that 
Radio Officers compels a finding of per se discrimination 
where the employer differentiates on grounds related to 
union membership or activity between “‘employees doing 
the same job’’, but not where he differentiates on relevant 
grounds unrelated to union membership between employees 
doing different jobs. Anheuser-Busch, Inc., 112 NLRB 
at 689-690; Speidel Corporation, 120 NURB at 735 and 
736, note 7. Those cases thus support rather than impair 
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the Trial Examiner’s conclusion (JA 25) that the ‘‘facts 
of this case literally spell out a violation of the Statute by 
both Respondents. * * * No plainer violation of Section 
8(a)(3) and 8(b) (2) can be stated.’’ 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the Board’s decision should be set aside and the case 
remanded to the Board for entry of an appropriate 
remedial order. 
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BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
Local 483, International Brotherhood of Boilermak- 
ers, et al., herein called Local 483, and certain named 
individuals to review and set aside an order of the 
National Labor Relations Board dismissing com- 
plaints against the Standard Oil Company and Central 
States Petroleum Union, Local 115, herein referred 
to as the Company and CSPU, respectively, on April 
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15, 1960, following the usual procedures under 10(c) 
of the National Labor Relations Act, as amended (61 
Stat. 136, 73 Stat. 519, 29 U.S.C., See. 151, e seq.)- 

The Board’s decision and order are reported in 127 
NLRB No. 31 (J.A. 6-16).2. This Court has juris- 
diction of the proceedings under Section 10(f£) of 
the Act. 

I. The Board’s findings of fact 

In brief, the Board found that the dismissal from 
employment on seniority grounds of 17 employees 
and the refusal to honor the requests of several 
of this group to transfer to other departments 
within the Company’s plant, did not constitute a vio- 
lation of the Act. The complaint alleged that the 
Company had violated Sections 8(a) (3) and (1) of 
the Act by the foregoing conduct, and that CSPU 
had violated Sections 8(b) (2) and (1)(A) by re- 
questing the Company to act as it did. The Board 
determined that the treatment accorded these em- 
ployees was in consequence of the severance, for col- 
lective bargaining purposes, of the craft unit of which 
they were members from the operation and main- 
tenance unit where the contract applied on which 
they based their claims of transfer and seniority 
rights. Finding that the Company’s and CSPU’s 
actions were not unlawfully motivated, and that the 
craft employees in question, by their severance action, 
had in legal effect constituted themselves as a separate 
bargaining unit for purposes of securing seniority 
and transfer rights, the Board concluded that the dif- 

2 References to the printed joint appendix are designated 
“JA.” References preceding a semicolon are to the Board’s 
findings; succeeding references are to supporting evidence. 
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ference in treatment of the craft employees was in 
conformity with the Board’s craft unit determination, 
and therefore dismissed the complaints against the 
Company and CSPU. The underlying facts, respect- 
ing which there is no dispute, may be summarized 
as follows: 


A. The bargaining relationship between the Company and CSPU, and the 
agreement covering seniority rights in the operation and maintenance 
unit. 


The events in this case occurred at the Com- 
pany’s plant at Wood River, Illinois, where the 
Company is engaged in refining petroleum products 
(J.A. 16-17; 47). For many years prior to the events 
in this case, CSPU has been the collective bargaining 
agent for a unit of operations and maintenance (O 
& M) employees at the refinery (J.A. 7; 17, 48). This 
unit consists of five divisions, one of which—the me- 
chanical division—is subdivided into various depart- 
ments including a department of boilermakers (J.A. 
19, 47-48). 

The workloads in the various departments and divi- 
sions fluctuate greatly, with the result that the num- 
ber of employees permanently assigned to a particular 
work unit seldom coincides with the exact number of 
men needed at any one time (J.A. 19-20; 49). The 
problem of making temporary placements of employ- 
ees in the particular departments and divisions where 
work is available has been resolved by agreement of 
the Company and CSPU upon a system of seniority 
and transfer rights. Thus, when a reduction of work 
occurs, the agreement requires that the employees 
with the least seniority in the department or division 


affected be temporarily discontinued from the jobs 
577360—60-——-2 
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they have been occupying. These employees, how- 
ever, are not laid off, but are instead transferred to 
a labor pool which in turn furnishes such employees 
to other divisions or departments as needed. The 
right to reassignment out of the labor pool is gov- 
erned by plant seniority, that is, the total time worked 
in the plant without reference to seniority in any 
particular department or division. Similarly, when 
the shortage of work within the plant results in an 
excess of employees within the labor pool, layoffs 
are made in inverse order of plant seniority (J.A. 8, 
19-21; 49-52). 

“‘Bumping’”’ into the labor pool, and the conse- 
quential temporary assignments into other divisions 
or departments, does not interrupt the accumulation 
of seniority within the work unit to which an em- 
ployee is regularly assigned. Each employee who 
has been bumped back into the labor pool is entitled, 
under the agreement, to return to his own depart- 
ment or division when an opening develops in ac- 
cordance with his seniority standing in his unit. 
During the period that an employee is working out- 
side his own department or division he does not ac- 
quire seniority in the unit where he is temporarily 
assigned, and he continues to exercise seniority, rights 
within his own unit for such purposes as overtime 
work and vacation schedules. The agreement does 
not permit seniority within the labor pool, which, as 
indicated, functions primarily as a clearing center for 
reassignment (J.A. 8, 19-23 ; 50-53). 

. By way of illustration of the manner in which the 
seniority system operated, the number of employees 
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carried on the seniority list of the boilermakers de- 
partment during the events of this case (a period of 
about a year and a half) varied from 33 to 42. Of 
these boilermakers, the number which were bumped 
back into the labor pool at various times ranged from 
8 to 17. Whenever additional men were required in 
the boilermaker department during this time, em- 
ployees on the seniority. list of that department were 
taken from temporary assignment elsewhere in the 
plant to fill the jobs (J.A. 53-54). 

A second facet of the seniority system is the right 
of employees under the contract to bid for permanent 
jobs outside their own regular work unit. Thus, if a 
permanent opening occurs employees elsewhere in the 
O & M unit are entitled to bid for it, and the depart- 
ment, divisional and plant seniority governs the 
selection of the successful bidder. Upon being trans- 
ferred to the new department or division, the em- 
ployee loses his seniority in his former work unit, and 
is placed at the bottom of the seniority list at his new 
post, but his plant seniority remains unaffected (J.A. 
8, 19-21; 55). 


B. The representation Proceeding 


In October 1956, Local 483 of the Boilermakers 
filed with the Board a petition under Section 9(¢) 
of the Act requesting that the employees in the Com- 
pany’s boilermaker department be given the oppor- 
tunity to select it as their bargaining representative 
in a separate bargaining unit (J.A. 7, 17; 53,118). On 
August 20, 1957, following hearing, the Board found 
that the boilermaker employees constituted a true 
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craft group and were thus entitled to bargain sepa- 
rately from the O & M unit of which they had been 
a part, and directed an election to determine their 
wishes (J.A. 9; 118-126). In reaching its decision, 
the Board took into consideration the fact that boiler- 
makers bumped back to the labor pool when reduc- 
tions of work occurred, but finding that assignments 
from the labor pool were ‘‘temporary in nature, and 
are not considered a part of their routine duties,” 
the Board concluded that this circumstance was not 
“a sufficient basis for denying craft severance to an 
otherwise true craft group” (J.A. 12; 122). 

The election was held on September 19, 1957 (J.A. 
9; 75). At that time 39 employees were carried on 
the seniority. list of the boilermakers department, 22 
of whom were currently working in the department 
and 17 of whom had been bumped back into the labor 
pool and were working at temporary jobs elsewhere 
in the plant (J.A. 9; 75-76; 126-127). All those work- 
ing in the boilermaker department voted, casting 19 
ballots for separate representation by Local 483 and 
3 ballots for continued representation within the 
O & M unit by CSPU (J.A. 9; 126-127). Sixteen 
of the 17 employees who had bumped back into the 
labor pool voted, but all of their ballots were chal- 
lenged by the Company on the ground that, by virtue 
of their temporary assignments, they, were not in the 
boilermaker’s unit (J.A. 9; 127). Both Local 483 
and CSPU urged that these 16 ballots be counted 
(J.A. 129-131). 

On November 6, 1957, the Board’s Regional Direc- 
tor issued his report recommending that the chal- 
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lenged ballots be counted on the ground that the 
Board’s direction of election contemplated that the 
eraft unit include “‘all employees on the boilermaker 
seniority list” (J.A. 184). On April 2, 1958, the 
Board adopted the recommendations of the Regional 
Director and directed that the challenged ballots be 
opened (J.A. 10; 99). The final tally showed that 
35 votes favored separate representation by Local 
483, and 3 votes were cast for continued representa- 
tion by CSPU with the existing O & M unit (J.A. 
10; 144-145). On April 16, 1958, the Board certified 
Local 483 as the representative of the boilermaker 
employees (J.A. 10; 142-143). 


C. The refusal to apply the seniority provisions of the contract in the 
& M unit to employees in the boilermaker unit 


Local 483’s petition of October, 1956, for a craft 
severance election was filed at a time when the Com- 
pany and CSPU were beginning negotiations for a 
new contract to replace their existing agreement 
which was to expire on December 27, 1956 (J.A. 7; 
22). The pending question of craft severance raised 
by Local 483’s petition became a matter of immediate 
and continuing concern to the Company and CSPU 
both with respect to the treatment to be accorded the 
boilermaker employees in the pending contract nego- 
tiations, and the application to them of the seniority 
arrangements in effect within the O & M unit. On 
November 12, 1956, the Company notified CSPU 
that in order “to maintain a position of neutrality’’ 
as to the craft severance question it was “immediately 
suspending all bargaining with [CSPU] on new 
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working agreement provisions and wages affecting 
the [boilermaker] employees * * *”” The Company 
added that it would continue to recognize CSPU 
for purposes of administering the existing contract 
with respect to the boilermaker employees, but would 
withdraw recognition as to such employees after the 
expiration of the agreement until the question of 
representation had been settled in the Board proceed- 
ing (J.A. 7; 58). 

On May 3, 1957, the Company and CSPU executed 
a new collective bargaining contract covering the 
employees in the O & M unit, but specifically exclud- 
ing the employees involved in the craft severance 
proceeding which at that time was pending before 
the Board (J.A. 7-8; 60). The new contract con- 
tinued in effect the established seniority practices, 
and although the boilermaker employees were not 
covered by the contract, the Company and CSPU 
orally agreed that bumping privileges should be ex- 
tended to the boilermaker employees until the repre- 
sentation question was settled (J.A. 8; 60-61). In 
addition, shortly after the execution of the contract, 
the Company announced that “in the interest of 
fair treatment and to avoid any possible feeling 
that the Company is discriminating against the em- 
ployees involved in the representation proceeding,” 
wage increases and working conditions changes re- 
flected in the new contract would be extended to 
boilermaker employees (J.-A. 62). The Company 
again explained that the exclusion of the boiler- 
maker employees from the contract had been neces- 
sitated by “the Company’s legal duty to refrain 
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from recognizing any union as the exclusive bar- 
gaining representative of the employees in the boil- 
ermaker * * * [department] until the question of 
such representation is determined in accordance with 
N.L.R.B. proceedings” (ibid.). No arrangement was 
made, however, respecting the application to the boil- 
ermaker employees of the contract provisions for 
permanently transfering from one department into 
another (J.A. 8; 60-61). 

Following the Board’s Direction of Election on 
August 20, 1957, the question of the effect the elec- 
tion would have on the established seniority system 
came into prominence. On September 12, CSPU 
sent a letter to the boilermaker employees in which 
it explained its position as follows (J.A. 67): 

Seniority rights are created by the contract 
which your union negotiates on your behalf. 
* * * The union contracts which create senior- 
ity rights can cover only the employees and the 
unit or groups which the union is entitled to 
represent. The Central States Petroleum 
Union, for example, cannot give you any 
seniority rights to a job at the Firestone Rubber 
Company. We don’t represent its employees. 
Similarly, even if [Local 483] were to win this 
election, it would have no right to bargain over 
anything but the conditions of the employment 
in the Boilermaker Department. It could not 
give you, or anybody else, seniority rights in the 
Labor Pool. * * * The above mentioned facts 
are the direct results of extensive research by 
the Central States Petroleum Union National 
legal department. Therefore, the conclusion is, 
you no longer could have the right to bump 
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back into the Labor Pool [if the boilermaker 
department were constituted as a separate bar- 
gaining unit]. 

The Company similarly expressed its concern over 
the same problem during a conference between the 
Board’s representative and attorneys for Local 483 
and CSPU on the eve of the election. The Com- 
pany’s attorney stated during the conference that in 
the Company’s view it would be required to treat all 
employees who were permitted to vote in the craft 
severance election as members of the boilermaker unit, 
in the event that the vote was for separate represen- 
tation, and that the question of voting eligibility thus 
would govern whether boilermaker employees tem- 
porarily working out of the labor pool would be en- 
titled to enjoy the seniority provisions of the contract 
covering the O & M unit (J.A. 73-74). In accordance 
with this position the Company challenged the ballots 
east at the election by the boilermakers who had been 
bumped back into the pool. As the Company ex- 
plained in its statement of position to the Regional 
Director respecting the challenges (J.A. 78) : 

* * * [The Company] does not take any posi- 
tion with respect to the eligibility of the chal- 
lenged voters. The purpose of the challenges 
was to obtain, through Board procedure, a rul- 
ing with respect to which bargaining unit each 
challenged voter belonged in the event a sepa- 
rate boilermaker bargaining unit resulted from 
the election. * * * Those challenged voters who 
are ruled eligible to vote, and necessarily there- 
fore fall in the boilermaker bargaining unit, 
will have to be laid off because there simply is 
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no boilermaker work available for such em- 

ployees. * * * 
Local 483 also filed a statement of position respecting 
the challenged ballots in which it urged that the 
boilermaker employees who had been bumped back 
into the labor pool were properly a part of and 
should be permitted to vote in the boilermaker unit 
(J.A. 76). Local 483 stressed that a work assignment 
resulting from bumping back into the labor pool, ‘‘re- 
gardless of duration, is of a temporary nature” 
(J.A. 76). 

In a further attempt to obtain determination of its 
legal obligations respecting the boilermaker employees 
following the election, the Company filed with the 
Board a motion for clarification of the Decision and 
Direction of Election. The motion requested that the 
Board more specifically define the boilermaker unit 
“and the authority of any labor organization certified 
to represent such unit so that it will be clear that such 
labor organization may bargain collectively only for 
employees in the boilermaker department * * * and 
not with respect to their employment in any other 
jobs at work. * * *” (J.A. 95). The motion was de- 
nied shortly before the Board overruled the challenges 
to the ballots of the boilermakers who had bumped 
back into the labor pool (J.A. 135, 99). 

In October and November, 1957, during the pend- 
ency of the foregoing matters before the Board, an 
employee in the boilermaker department who had been 
bumped back into the labor pool, E. C. Jones, at- 
tempted first to bid out of the boilermaker depart- 
ment and into the labor pool, for which there was no 
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provision in the seniority system, and then to bid into 
another department. As stated supra, p. 8, the con- 
tract then in effect in the O & M unit governing such 
bids as then in effect specifically excluded employees 
involved in the boilermaker craft severance proceed- 
ing, and Jones’ bid was denied (J.A. 9; 107-108). In 
February 1958, four other employees similarly situ- 
ated with Jones also attempted to bid into another 
department, and their bids were similarly denied 
(J.A. 9-10, 22; 107, 112-114). If the boilermaker 
employees had been covered by the O & M unit con- 
tract, the bids of four of the five employees, including 
Jones, would have been accepted (J.A. 114). CSPU 
expressed its opposition to such bidding attempts in 
a letter to the Company in connection with Jones’ bid. 
The letter stated that the boilermaker employees had 
been deliberately excluded from the contract in order 
to avoid the commission of an unfair labor practice, 
and that they therefore could not properly invoke the 
provisions of the contract respecting departmental 
transfer (J.A. 110-111). The letter added (J.A. 
111): 
We wish to make it clear that we would take 
precisely the same position if Mr. Jones were 
a member of the clerical unit which we also 
represent, a member of the guard unit which 
we formerly represented, or a member of one 
of the units represented by our other local un- 
ions. In fact, Mr. Jones is a member of our 
union in good standing. 
On April 17, 1958, the day following the issuance 
of the final tally of ballots and the certification of 
Local 483 as the bargaining representative of the sep- 
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arate boilermaker unit, the Company, in accordance 
with its understanding of its legal obligations, notified 
the 17 boilermaker employees then working out of the 
labor pool that they would be replaced by laid-off 
employees in the O & M unit who were covered by the 
seniority provisions of the contract with CSPU. The 
notification letter explained that (J.A. 105): 
Because of the recently concluded NLRB rep- 
resentation proceedings, in which you were in- 
volved as a member of the boilermaker group, 
you are expressly excluded from the agreement 
with CSPU, Local 115, and therefore have no 
seniority under such agreement. * * * Under 
the circumstances the company feels that it has 
no alternative to laying you off from no boiler- 
maker work to which others have contractual 
seniority rights. 

CSPU had two days earlier sent the Company a 
letter stating that the certification of the Board of the 
separate craft unit would bring to an end the oral 
understanding under which the boilermaker employees 
had been accorded bumping rights into the labor pool, 
and that it expected strict compliance thereafter with 
the seniority provisions of the contract, which ex- 
cluded boilermaker employees from its coverage (J.A. 
101-103). 


II. The Board’s conclusions and order 


Upon the foregoing facts, the Board, overruling the 
Trial Examiner, unanimously concluded that the Com- 
pany had not violated the Act by laying off the 17 
boilermaker employees or denying requests by some 
of them for transfers to other departments, and that 
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CSPU had accordingly not acted unlawfully in re- 
questing that the layoffs be made and that the trans- 
fer bids be denied. In reaching its conclusion, the 
Board ruled that following the certification of Local 
483 all boilermakers who were carried on the seniority 
list of the boilermaker department and who had 
voted in the craft severance election, including those 
who had bumped back to the labor pool, were mem- 
bers of the craft unit, and not of the O & M unit 
(J.A. 12). Accordingly, the Board reasoned that the 
denial of seniority rights to the 17 boilermakers was 
fully lawful in that neither the Act nor the contract 
with CSPU required that the seniority agreement ap- 
plicable to the O & M unit, upon which the 17 based 
their claim, should be extended to employees outside 
that unit. The Board further found that the denial 
of the transfer bids by employees within the boiler- 
maker unit was similarly lawful in all respects. The 
Board pointed out that under settled law the Com- 
pany was obligated to maintain a position of neutral- 
ity respecting the representation question during the 
pendency of Local 483’s petition before the Board, 
and that the Company’s declination to contract with 
CSPU during this period respecting the bidding 
rights of boilermakers conformed with this obliga- 
tion (J.A. 18). Finally, the Board found that the 
actions of the Company respecting the boilermakers 
were motivated by its desire ‘‘to comply with what it 
considered the law required and with the terms of its 
bargaining agreement with CSPU,’’ not by an intent 
to penalize the boilermaker employees for their ad- 
herence to Local 483, and accordingly that a violation 
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could not be predicated in this case upon a finding 
of an unlawful intent to retaliate against such em- 
ployees (J.A. 14-15). 

In accordance with its findings and conclusions, the 
Board dismissed the complaints against the Company 
and CSPU in their entirety (J.A. 16). 


SUMMARY OF ARGUMENT 
I 


The Board found that the layoffs of the 17 
boilermakers temporarily employed at jobs within 
the O & M unit, and the refusal to honor requests 
for transfers by boilermakers to other departments 
were motivated by the Company’s honest judgment 
as to its legal obligations, and not by any desire to 
penalize the boilermakers for designating Local 483 
as their representative. This finding is amply sup- 
ported by the evidence. The actions of both the Com- 
pany and CSPU throughout the events of this case 
were expressly grounded on their understanding of 
what the law required. The questions of whether the 
temporarily reassigned boilermakers should be laid 
off and whether the requests for transfers should be 
honored were legal problems involving the applica- 
tion of the Act’s provisions respecting bargaining in 
situations where two separate units represented by 
different unions co-exist in the same plant. There is 
no reason in the record for declining to accept at face 
value the explanations of the Company and CSPU 
that their actions were controlled by advice of counsel 
and were based on their interpretation of the scope 
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of their contract. Indeed, the openness of the discus- 
sions and correspondence between all the parties with 
respect to the questions of the layoffs and the trans- 
fers, and the attempts made to obtain clarification by 
the Board of the legal position of the boilermaker 
employees is not consistent with a desire to retaliate 
against adherents of Local 483. Accordingly, the de- 
termination of whether a violation has been estab- 
lished in this case cannot rest upon a finding of im- 
proper motivation. The question rather is whether 
the Act required as a matter of law that the Company 
and CSPU extend to the boilermaker employees in- 
volved the contract rights which on their face were 
applicable only within the O & M unit. 


II 


The layoff of the boilermakers in this case was the 
immediate consequence of their non-inclusion in the 
contract applicable in the O & M unit, which was the 
basis of their claim to seniority rights. The boiler- 
maker employees, however, had been severed from 
the O & M unit, and constituted as a separate craft 
unit with separate representation. Accordingly, the 
layoffs were simply a recognition of the fact that the 
seniority provisions in the O & M contract covered 
only O & M employees, and that members of other 
units, ie., the boilermakers, could not take advantage 
of contracts covering other units than their own. 

It has long been recognized that no violation of 
the Act occurs by reason of differences in economic 
benefits between separate bargaining units within the 
same plant. The statutory right of employees to be 
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represented on a craft rather than a plant wide basis 
presupposes that the separate contracts which result 
therefrom will contain advantages for some employ- 
ees in the plant that are not applicable to others. 
The seniority provisions of the O & M contract, 
therefore, could properly be administered to benefit 
only the O & M employees, as the contract provided. 
Accordingly, if the Board properly found that the 
17 laid-off boilermaker employees in this case were 
not members of the O & M unit, but rather of the 
boilermaker unit, the lay-off action could not have 
constituted a violation of the Act. 

Inclusion of the 17 boilermaker employees in the 
separate boilermaker craft unit was within the 
discretionary authority of the Board with respect 
to such matters, for they at all times retained their 
permanent ties with the boilermaker department. 
Even while reassigned to jobs elsewhere in the plant 
they continued to accumulate seniority in their own 
department, they, continued to exercise such seniority 
for such purposes as overtime and vacations in the 
boilermaker department, and they were entitled to 
return to their boilermaker jobs as soon as work be- 
came available. Petitioners’ contention that they 
also were members of the O & M unit while tempo- 
rarily assigned jobs outside the boilermaker depart- 
ment is predicated on the Board decisions applicable 
to employees who regularly divide their working time 
between jobs in different units. The boilermaker em- 
ployees here involved, however, were not in this sit- 
uation, but rather were working at jobs in the O & M 
unit on a temporary basis. It is well settled under 
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the Act that employees of this character are not en- 
titled to vote in the unit where they are temporarily 
at work, and thus cannot be regarded as members of 
that unit. 

Moreover, the contention that members of one bar- 
gaining unit may also be members of a different unit, 
for seniority purposes, when temporarily employed in 
the latter does not provide a workable basis for the 
functioning of separate units within a single plant. 
The 17 boilermaker employees involved in this case 
would be placed, by petitioners’ reasoning, in a pre- 
ferred position to the members of the craft unit who 
have even greater seinority then they. For boiler- 
makers in the craft unit could not bump out of the 
unit in the event of a reduction of work, and would 
thus have to be laid off while the 17 continued to 
work. Similar difficulties would arise with respect 
to the administration of other contract provisions 
respectively. applicable to the separate units, which 
could well differ or conflict if applied to the same 
employees. In short, for purposes of seniority, em- 
ployees must belong to one bargaining unit; they 
cannot expect the advantages, at least in the absence 
of an agreement of all unions and the employer, of 
contracts applicable to units other than the one in 
which they have their primary interest. This con- 
clusion is in accord with the experience of bargaining 
relationships in situations where more than one unit 
exists in a single plant. 


mt 


The refusal of the Company to honor the requests 
of boilermaker employees to transfer to other de- 
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partments was based 'on the circumstance that the 
contract governing such transfers did not include 
boilermaker employees. Accordingly, a violation can 
be established on this branch of the case only if it 
is shown that CSPU and the Company were required 
under the Act to extend their contract to such em- 
ployees. The law, however, is quite the contrary. 
The contract was executed during the pendency 
before the Board of the representation proceeding 
involving the boilermaker employees, and it is settled 
law that the employer, in such a situation, is obligated 
to maintain strict neutrality during this period. The 
declination to enter into a contract with either rival 
union covering the employees involved has always 
been recognized as a lawful and sufficient means of 
satisfying this obligation of neutrality. 

The circumstance that the Company might have 
been less neutral in its dealings with CSPU respect- 
ing the boilermakers without violating the law, as 
petitioners point out, does not mean that the company 
was required by the Act to follow such a course. 
Petitioners’ final argument, that there is less necessity 
for declining to deal with an incumbent union in a 
eraft severance situation than where the contest is 
with respect to a plant wide unit, is without merit. 
In either situation the employer confers a decided 
advantage on the union with which he deals. The 
interest of freedom of choice by the employees is best 
served where, as here, the employer refrains from 
entering into a contract covering such employees until 
their choice of bargaining ‘representative has been 
made. Ca Be Seg : 
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ARGUMENT 


I, Substantial evidence supports the Board’s finding that the 
layoffs and the denial of transfer requests were not moti- 
vated by a purpose to penalize the boilermaker employees 
for their selection of Local 483 
In their brief petitioners intermittently charac- 

terize the layoffs and denials of transfer requests by 
the boilermaker employees as “‘reprisals” and ‘‘hostile 
discrimination’’ (Br. pp. 22, 31, 37, 41). Presumably 
petitioners mean thereby that the alleged violations 
have been established in this case because the actions 
affecting the tenure of the boilermakers’ employment 
were motivated by a purpose of penalizing such em- 
ployees for designating Local 483 as their representa- 
tive. It is true, of course, that such an unlawful 
motivation would require the finding of violations 
even though, as we show infra to be the situation 
here, no violation results from the same conduct 
in the absence of unlawful motivation. See, eg., 
N.L.R.B v. Jones & Laughlin Steel Corp., 301 U.S. 
1, 45-46; Associated Press v. N.L.R.B, 301 U.S. 103, 
132. Petitioners’ attribution of unlawful motivation 
to the Company and CSPU, however, is contrary to 
the board’s flat finding that the treatment of the 
boilermakers in this case was not an act of “‘hostility’’ 
or “reprisal,” but rather was designed to comply with 
their understanding of their legal obligations and 
rights (J.A. 14-16). Accordingly, we show initially 
that the Board’s factual finding in this respect is 
fully supported by the evidence, and that any sugges- 
tion of a violation in this case premised upon unlaw- 
ful motivation must be rejected. 
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At the time the petition for craft severance was 
filed the Company announced that it would follow a 
policy of strict neutrality in all matters affecting the 
representation question. As shown supra, pp. 7-8, 
it declined to recognize CSPU as the boilermakers’ 
representative for the pupose of negotiating a new 
contract in order to avoid any interference with a 
free choice by the boilermakers as to their repre- 
sentative, a course of action to which Local 483 voiced 
no objection whatever. The layoffs and the refusals 
to transfer which followed were expressly grounded 
on the circumstance that the contract which provided 
for seniority rights in these matters did not cover the 
boilermakers. Even though there was serious dis- 
agreement among the parties as to whether the Com- 
pany’s action was required by law, no one suggested 
during the events in this case, at least until the filing 
of petitioners’ brief, that the Company was using the 
contract as a pretext to cover a desire ‘‘to punish 
craft severance” (Pet. br. 31). 

It is true that a serious question arose as to whether 
the boilermaker unit, to which the contract did not 
apply, included boilermaker employees who had 
bumped back into the labor pool, so that they also 
would not be covered by the contract. This, however, 
was a legal question, and the Company formulated its 
position on the basis of legal advice, not hostility to 
the boilermakers. Indeed, the Company made several 
applications to the Board for the express purpose of 
obtaining clarification of its legal position on this 
question (supra, pp. 10-11). Its final judgment, 
which was subsequently confirmed by the Board’s de- 
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cision, was that the voting eligibility within the eraft 
unit should determine whether particular employees 
were within the craft unit and thus not covered by the 
contract (supra, p. 10). The Company’s legal 
conclusion in this respect, which “‘reflected the care- 
fully considered judgment of [its] attorneys’? (J.A. 
91), was discussed openly and freely between the par- 
ties and with Board representatives during the events 
in this case. The record contains no basis whatever, 
and petitioners refer to none other than their own 
inference, for the Board to decline to accept the Com- 
pany’s explanation for its actions at face value. 

CSPU similarly premised its position respecting 
the layoffs and refusals to honor transfer requests 
upon its understanding of its legal obligations and 
rights. In explanation to the boilermaker employees 
CSPU made clear that it wished only to enforce its 
contract in accordance with the advice of its “‘legal 
department” (J.A. 68). CSPU fully recognized, 
moreover, that its position prevented its members 
from bumping into the newly formed boilermaker 
unit, and also prevented it from extending the senior- 
ity benefits of the O & M unit contract to employees 
in other units represented by it (J.A. 82, 111). The 
opposition of CSPU to the transfer of employee Jones 
out of the boilermaker department, it may be added, 
manifestly cannot be explained as reprisal action, for 
Jones had not even voted in the craft severance elec- 
tion and was a member of CSPU in good standing 
(J.A. 9; 108-112). 

In sum, the full and open discussions by the Com- 
pany and CSPU of the treatment to be accorded the 
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boilermaker employees during the events in this case, 
the correspondence between the parties as to the sub- 
ject, and the attempts made to obtain legal clarifica- 
tion of the matter amply support the Board’s 
finding that the actions of which petitioners complain 
were not the result of hostility, but rather of honest 
legal judgment. 

This factual determination, of course, is not the 
only issue in this case. There are situations in which 
an unfair labor practice is committed as a result of in- 
terference with the tenure of employment on grounds 
which are in derogation of employee rights under the 
Act even in the absence of improper motivation. See 
the discussion in Radio Officers’ Union v. N.L.R.B., 
347 U.S. 17, 45-47, and in Pittsburgh-Des Moines 
Steel Co. v. N.L.R.B., decided November 15, 1960, 47 
LRRM 2135, 2139-2141 (C.A. 9); ef. industrial Cot- 
ton Mills v. N.L.R.B., 208 F. 2d 87 (C.A. 4), cert. 
denied, 347 U.S. 935. The question of whether this 
case presents such a situation, however, brings into 
play the meaning and applicability of the relevant 
statutory provisions, and must in this case be 
answered upon the assumption that the Company and 
CSPU at all times acted in good faith. We turn to 
this question, and show that the actions complained of 
by petitioners were in full accordance with the stat- 
utory regulation of craft severance proceedings, and 
accordingly that the employees involved were not de- 
prived of their statutory rights. 
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II. The layoff of the boilermaker employees temporarily as- 
signed to other jobs did not constitute an unfair labor 
practice 


A. The Act does not forbid disparate treatment in layoffs between mem- 
bers of different bargaining units where based on a difference in senior- 
ity arrangements applicable to each unit 

The cornerstone of the Board’s determination that 
the layoff of the 17 boilermaker employees and re- 

placement of them by an equal number of O & M 

employees did not violate the Act is its finding that 

“the differentiation in treatment was based on mem- 

bership in a unit’? (J.A. 15). The legal principle 

thus invoked—that different conditions of employ- 
ment, including seniority practices, may lawfully ob- 
tain in different bargaining units where a single 
employer is required to recognize different unions— 
is basic in the statutory structure and well settled 
in decisional law. Thus, Section 9(b) of the Act 
authorizes the Board to determine whether “the unit 
appropriate for the purpose of collective bargaining 
shall be the employer unit, craft unit, plant unit, or 
subdivision thereof * * *”? Manifestly, this provi- 
sion contemplates the possibility of two or more 
separate bargaining units with respect to which the 
same employer may have to deal with different em- 
ployee representatives. Indeed, in 1947 Congress 
expressed a desire to give added protection to craft 
units, thus approving the segmentation, in appropriate 
cases, of employees for bargaining purposes.” Since 


?The relevant legislative history is set forth in American 
Potash & Chemical Corporation, 107 NLRB 1418. See also, 
Mueller Brass Co. v. NLRB. 86 App. D.C. 153, 180 F. 2d 402; 
NIRB. v. Libbey-Owens-Ford, 241 F. 2d 831 (CA. 4). 
Congress added, in the 1947 amendments, the following proviso 
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an employer’s duty to bargain with the employee 
representative within an appropriate unit is ‘‘exclu- 
sive,”’ and implies ‘‘the negative duty to treat with no 
other,’’ it is plain that the Act contemplates that the 
conditions of employment which are settled by collec- 
tive bargaining will vary between units. N.L.R.B. v. 
Jones & Laughlin Steel Corp., 301 U.S. 1, 44-45. 
From the foregoing, it is manifest that a violation 
of the Act does not necessarily follow from the fact 
that an economic benefit is granted to the employees 
in one bargaining unit and withheld from those in 
another. As explained by the Board in rejecting such 
a contention (Anheuser-Busch, Inc., 112 NLRB 686, 
690) : 
That the Act was so designed as to afford 
groups of employees of an employer the utmost 
freedom in their choice of a bargaining repre- 
sentative by permitting them to select such 
representatives in separate bargaining units, 
indicates that the statutory scheme did not con- 
template that disparate treatment among em- 
ployees in different separate units along unit 
lines would, by itself, give rise to a finding of 
discrimination. To hold otherwise would cre- 
ate a wholly unrealistic requirement that would 
impose intolerable conditions on an employer 
who had concurrent bargaining relationships 


to Section 9(b) in implementation of its intent to guarantee 
adequate recognition by the Board of the role of craft units: 
“Provided that the Board shall not * * *(2) decide that any 
craft unit is inappropriate for * * * [collective bargaining] 
on the ground that a different unit has been established by a 
prior Board determination, unless a majority of the employees 
in the proposed craft unit vote against separate representation.” 
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with separate bargaining agents representing 
separate units of employees in the same or 
other plants of the employer. 

The same reasoning has prompted the Court of Ap- 
peals for the Ninth Circuit to decline to find a viola- 
tion where the employer granted certain economic 
benefits “‘to all employees except members of the bar- 
gaining unit.’’ Intermountain Equipment Co. Vv. 
N.L.R.B., 239 F. 2d 480, 481-482. See also, N.L.R.B. v. 
Nash-Finch Co., 211 F. 2d 622 (C.A. 8) ; Speidel Corp., 
120 NLRB 733, 736; ef. N.L.R.B. v. The Wheland Com- 
pany, 271 F. 24.122 (C.A. 6). No different conclusion 
is required by the decision in N.L.R.B. v. LAM, 
District Lodge 727, 279 F. 2d 761 (C.A. 9), relied on 
by petitioners (Br. 17, 19-20). The difference in 
treatment accorded by the employer in that case was 
with respect to employees in the same bargaining unit 
(those returning to the unit were treated differently 
than those who had remained in it), based upon their 
exercise of a statutory right while outside the unit. 
There is no suggestion in the Ninth Circuit’s decision 
that a difference in seniority policy in separate bar- 
gaining units violates the Act because it may be more 
favorable to a group of employees represented by one 
union rather than another union.* 


* Such cases as Steele v. Louisville & N.R. Co., 323 U.S. 192; 
Wallace Corporation v. NLRB. 323 US. 248; and Ford 
Motor Co. v. Huffman, 345 U.S. 330, also relied on by peti- 
tioners to support their argument that employees must be 
treated fairly and equally (Br. 28, 33), are similarly inappli- 
cable, for they too pertain to employees represented by the 
game union within the same bargaining unit. It may be noted 
that this line of cases does not purport to decide the question 
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From the foregoing, it is apparent that a violation 
is not established in this case merely because seniority 
provisions applicable to the O & M unit were not also 
applied with respect to members of the boilermakers 
unit, even though it may facilely be said, as petitioners 
argue, that the difference results from the fact that 
the boilermakers exercised a statutory right to be 
represented by Local 483. Compare the situation in 
which disciplinary action against employees for con- 
duct in breach of a collective agreement does not vio- 
late the Act even though such conduct may otherwise 
constitute the exercise of a statutory right. N.L.R.B. 
v. Rockaway News, 345 U.S. 71; N.L.R.B. v. Furriers 
Joint Council, 224 F. 2d 78 (C.A. 2). The short 
of the matter is that following the Board’s certifica- 
tion of the separate craft unit the Company was 
fully entitled, and indeed required to administer 
the contract with CSPU only with respect to the 
members of the O & M unit, and not with respect 
to members of the boilermakers unit. It may be 
added, in like fashion, that any agreement which the 
Company should reach with Local 483 would neces- 
sarily be restricted to members of the craft unit; a 
refusal to extend the benefits of such an agreement to 
members of other units, absent similar agreements as 
to such other units, could not be the basis of an unfair 
labor practice finding. Since the seniority benefits 
upon which the claims of disparate treatment rest in 


of whether a breach of the duty of fair treatment in the sit- 
uations there presented constitutes an unfair labor practice 
under the Act. See Ford Motor Co. v. Huffman, 345 US. 
$30, 382, n. 4. 
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this case arise solely from the contract in the O & M 
unit, only members of that unit were eligible to receive 
them.* It is not questioned that the contract, which 
was limited to the O & M unit members, required the 
17 boilermaker employees to be laid off. 

The propriety of treating O & M unit members 
differently than the members of the boilermakers 
unit was expressly recognized by Local 483 in its 
protest to the Company against the layoff of the 17 
boilermakers. Thus, as stated in Local 483’s letter to 
the Company, ‘‘it is true that the boilermakers, upon 
issuance of certification to Boilermakers Local 483, 
will not fall under the seniority provisions of the 
working agreement between the Company and CSPU”’ 
(J.A. 89).° It is not clear, moreover, that petitioners 
presently challenge the principle that members of 
different bargaining units may be treated differently 
for seniority purposes. Instead, petitioners appear 
to pitch their present argument on the single ground 
that the boilermakers who had bumped back into the 
labor pool were, while occupying jobs within the 
O & M unit, members of that unit and thus entitled 


«Seniority as such is neither created nor protected by the Act. 
“Barring legislation not here involved, seniority rights derive 
their scope and significance from union contracts, confined as 
they almost exclusively are to unionized industry.” <Aeronauti- 
cal Industrial District Lodge 727 v. Campbell, 337 U.S. 521, 526. 
See also Ford Motor Co. v. Huffman, 345 U.S. 330, 338-339; 
N.L.R.B. v. 1AM., District Lodge 727, 279 F. 2d 761 (C.A. 9) 5 
Elder v. New York Central R.R. Co., 152 F. 2d 361, 364 
(C.A. 6). 

5 Local 483’s protest was grounded instead on its assertion of 
the right to bargain about seniority for the members of the 
craft unit, and its intention to preserve all forms of seniority 
presently held by such employees (J.A. 87-90). 
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to equal treatment for seniority purposes with other 
employees in the O & M unit (Br. 18-19, 24, 39-40). 
The determination of the Board, as shown in the 
Statement, is flatly to the contrary, i.e., that following 
the certification of Local 483 such boilermaker em- 
ployees temporarily assigned out of the labor pool 
were not members of the O & M unit, and on the 
contrary ‘‘remained at all times and for all purposes 
* * * boilermaker[s]” (J.A. 12). As petitioners 
state their contention, “‘if [the Board’s] exclusion of 
these employees from the operating and maintenance 
unit in which they were employed was improper, the 
Board’s entire argument falls” (Br. 24). Conversely, 
if the Board’s determination in this respect was within 
the allowable area of its discretion, petitioners’ entire 
argument falls. Accordingly, we turn to the question 
of whether the Board properly concluded that the 
boilermakers temporarily working out of the labor 
pool remained members of the boilermakers unit, and 
did not become members of the O & M unit. 


B. The Board properly determined that the 17 boilermaker employees who 
were laid off were members of the boilermakers unit, not the O&M unit, 
and thus were not entitled to the seniority benefits of the contract 
covering the O & M unit 


As shown in the Statement, employees from the 
boilermaker department who had bumped back to the 
labor pool did not lose their identity as boilermakers. 
Their assignments out of the labor pool were treated 
as temporary only, and they were entitled to re-enter 
the boilermaker department and their craft jobs in 
preference to all others except those with higher 
departmental seniority. They received a premium 
rate of pay while temporarily on assignment rather 
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than the common laborer rate (J.A. 21, n. 5), and 
continued to exercise overtime and vacation privi- 
leges within the boilermaker department. In sum, 
they were boilermakers whose permanent job status 
remained in their own craft unit, but who were tem- 
porarily occupying jobs elsewhere in the plant be- 
eause of a shortage of boilermaker work. 

The question of whether employees in these cir- 
cumstances should be placed within the boilermaker 
unit or the O & M unit is not governed by explicit 
statutory provision, but lies within a broad area of 
administrative discretion. N.L.R.B.v. Belcher Towing 
Co., decided November 22, 1960, 47 LRRM 2118 
(C.A. 5); N.L.R.B. v. Esquire, 222 F. 2d 253, 257 
(C.A. 7); N.L.R.B. v. Bar Brook Mfg. Co., 220 F. 
2a 832, 834 (C.A. 5); Marlin Rockwell v. N.L.R.B., 
116 F. 2d 586, 587, 588 (C.A. 2), cert. denied 313 US. 
504° In view of the permanent ties of the 17 employees 
in question with their regular jobs in the boilermaker 
unit, the Board’s conclusion that their bargaining in- 
terests lay in the craft unit, not in the O&M unit, isa 


In their brief petitioners occasionally attack “the contrac- 
tual exclusion of these employees from the CSPU unit” (Br. 
38, 31-82, 34). The unfair labor practice complaints, how- 
ever, did not allege that any unfair labor practice was com- 
mitted by such “contractual exclusion,” and thus there is no 
issue in this case pertaining thereto (G.C. Exh. 1-X, 1-W). 
The alleged unfair labor practice presently under discussion is 
the lay-off of the seventeen boilermakers, and as we have 
shown, the validity of this action turns upon whether they 
were in the boilermaker or the O & M unit. This, of course, 
places the Board’s determination in issue, but does not present 
any question relating to the action of the parties in declining 
to enter into a contract covering the boilermaker employees 
until the Board had opportunity to make its determination. 
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fully reasonable and valid exercise of that discretion. 
Indeed, when the question of the voting eligibility of the 
temporarily reassigned boilermaker employees was be- 
fore the Board in the representation case, Local 483 
as well as CSPU urged the Board to rule these em- 
ployees eligible to vote in the craft unit.’ 

Petitioners presently argue, however, that “bar- 
gaining units are established on functional, not per- 


7In its formal position before the Board’s Regional Director 
as to the voting eligibility of the employees here in question, 
Local 483 argued as follows (J.A. 129) : 

“It is the position of Boilermakers Local 483 that all 16 of the 
persons whose names are set forth in your letter of September 
23 and who have been challenged by the Company are eligible 
to vote and are properly within the unit of boilermakers found 
by the Board to be appropriate. * * * Such assignments 
(transfers to the labor pool), regardless of duration, are of a 
temporary nature. Boilermakers assigned to the labor pool 
retain their seniority in the Boilermaker Department, share 
in the Boilermaker Department overtime work, and accumulate 
no seniority in any other department of the Company. Boiler- 
makers assigned to the labor pool are given choice of vacation 
based upon their seniority in the Boilermaker Department and 
are retained on the Boilermaker Department seniority list for 
all purposes regardless of the length of time to which tem- 
porary assignment to the labor pool is made. * * ** 

As Local 483 states, the duration of the jobs held in the 
O & M unit by boilermakers is not determinative of the tem- 
porary character of their assignments. At the time of the 
election, the boilermakers who were assigned jobs elsewhere in 
the plant had not worked in the boilermaker department for 
periods ranging from one week to as long as two years (J.A. 
127-128). The majority had been away from boilermaker jobs 
for a period of four months or less (idd.). All, however, were 
treated as on temporary assignment away from the boiler- 
maker department. No logical reason appears, and petitioners 
suggest none, for treating these employees differently depend- 
ing on the length of time their temporary assignment has 
lasted. 
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sonal, lines,” and for that reason the boilermaker 
employees who were temporarily occupying jobs in 
the O & M unit should be regarded as within the 
O & M unit while so working, even though they 
were simultaneously members of the boilermaker unit 
(br. 32, 36). To bolster their theory, petitioners cite 
eases in which the Board has held that employees who 
are regularly employed in two separate bargaining 
units—i.e., who spend part of their working time 
on a job within one unit and part on a different job 
in another unit—are treated as members of both 
units. (br. 32-33.) This line of cases upon which 
petitioners rely is inapposite. The boilermakers in 
question do not permanently split their time between 
different units; their jobs in a nonboilermaker unit 
are temporarily assigned to them until an increase 
of boilermaker work will permit reentry into their 
craft unit. The question is thus whether their per- 
formance of temporary work in the O & M unit, 
in the light of their permanent craft unit status, 
required the Board to place them within the O & M 
unit. This question brings into play, not the 
decisions pertaining to employees who divide their 
time between two units on a permanent basis, but 
rather the long settled administrative rule that em- 
ployees temporarily at work in a bargaining unit 
are not members of such unit and may not vote 
in it if because of their status, they do not have 
a sufficient stake in the unit. See, eg., Colorado 
Fuel & Iron Corp., 46 NLRB 387, 389-390; Champion 
Sheet Metal Co., 61 NLRB 511, 514-515; Kansas City 
Power & Light Co., 715 NLRB 609, 613; Fritsche 
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Brothers, 107 NLRB 889, 892; Montgomery Ward & 
Co., 110 NLRB 256, 258, 260; see also NLRB v. Belcher 
Towing Co. decided November 22, 1960, 47 LRRM 
2118 (C.A. 5). The Board, in declining to find the 
17 boilermakers in this case to be within the O & M 
unit because of their temporary status in non-boiler- 
maker jobs, correctly applied the rule of the fore- 
going decisions. These employees would not have 
been allowed to vote in the O & M unit because of 
their temporary status; to grant them full rights as 
members of that unit, as petitioners urge would 
scarcely be consistent. 

It is true, of course, that the 17 employees in ques- 
tion, were working, albeit temporarily, at jobs within 
a unit represented by CSPU, and for that reason 
CSPU had both the rights and responsibilities of a 
bargaining representative respecting such jobs. The 
relationship, however, between such a representative 
and employees at work within its unit who, by virtue 
of their temporary status, are not members of the 
unit and have a permanent interest and membership 
in a different unit, cannot be regarded in the same 
simple terms as that between the representative and 
the ordinary employee working permanently in the 
unit. Certainly, as petitioners contend, the repre- 
sentative is obliged not to exercise its responsibility 
with respect to jobs temporarily held by members of 
other bargaining units with an intent to penalize 
such persons because of their choice of a different 
bargaining representative. As stated, supra, p. 
20, the Act protects persons in the place of the 
17 boilermakers against such hostile discrimination, 
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but the Board made the fully supported factual find- 
ing that the actions of CSPU and the Company were 
not so motivated in this case. 

A duty of a union not to exercise its representative 
authority unfairly against temporary employees who 
were not full fledged members of the unit does not 
require it to extend to them the seniority rights of its 
contract, at least where they have their own bargain- 
ing representative to look to for seniority protection. 
If separate representation within different units in 
the same plant is to function properly, as the Act 
contemplates, the seniority arrangements in each unit 
must be maintained separately, at least in the absence 
of agreement otherwise by all the parties. If, for 
example, the 17 boilermakers in this case were en- 
titled to the seniority protection of the contract ap- 
plicable in the O & M unit, as petitioners contend, 
they would occupy an unfairly preferred position over 
other boilermakers in the craft unit. For the latter 
group, clearly having no claim under the O & M con- 
tract following the severance of their craft, could not 
bump back into the labor pool in the event of further 
layoffs, whereas the 17, even though having less craft 
seniority, and perhaps less plant seniority as well, 
would be entitled to remain at work.’ Similar diffi- 
culties may easily be visualized if a bargaining repre- 
sentative is required to extend all contractual rights 
to employees temporarily assigned within its unit, but 
who are permanent members of a different unit. Va- 


®The 17 employees would also occupy a preferred position 
over the members of the O & M unit, for the former, unlike the 
latter, held re-entry rights into the boilermaker department. 
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cation rights, overtime priority, health and welfare 
benefits all may differ in the two units.’ Petitioners 
do not suggest that the 17 boilermakers would forfeit 
any of such rights as may be won by them in the 
course of bargaining in the boilermaker unit; indeed, 
they are members of that unit. To argue that the 
temporarily reassigned boilermakers may take advan- 
tage of provisions in the O & M contract respecting 
these matters is to urge either that they must give up 
their membership rights in the boilermaker unit or 
that they should be treated as preferred employees 
entitled to rights, which conceivably could be conflict- 
ing, under both contracts." Neither alternative offers 
a workable basis for bargaining purposes. 

In sum, for purposes of determining seniority rights 
at least, employees cannot be members of two separate 


units represented by competing unions within the 
same plant. This has been commonly understood in 


° Employees who divide their working time between two bar- 
gaining units may present similar problems respecting their 
contractual rights within each unit. In such a situation, how- 
ever, the representative of each unit may be expected to make 
special provisions to cover part time employees, who unlike tem- 
porary employees are within the bargaining unit, in order to 
avoid inequities. Moreover, if we correctly understand petition- 
ers’ position, the temporary character of the boilermakers’ as- 
signments to non-boilermaker jobs would not justify, in peti- 
tioners’ view, any diminution in their claims to equal treatment 
under the contract with employees who are members of the 
O&M. 

* For example, a temporarily reassigned employee might seek 
to resolve through grievance procedures his entitlement to wel- 
fare plans or vacation rights that differ in the two bargaining 
units, but the grievance machinery itself may differ and lead to 
conflicting determinations. 
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the practice of collective bargaining. As stated by a 
leading authority in the field, “Seniority clauses which 
were suitable while all the production and mainte- 
nance workers were in a single unit might become 
highly inappropriate after severance.” Cox, Archi- 
bald, The Legal Nature of Collective Bargaining 
Agreement, 57 Michigan Law Review 1,12. The same 
point has been made by Professor Dallas Jones (Self 
Determination vs. Stability of Labor Relations, 58 
Michigan Law Review 313, 335) : 

Employers who believe that the craft em- 
ployees have not gained from severance cite 
most often as the reason for their belief the loss 
in job security. Where severance has occurred, 
the craft workers have had their “bumping” 
rights restricted to their particular units. In 
several instances, this had led to the layoff of 
skilled workers, whereas, formerly, they could 
have displaced workers in less skilled jobs. 

Accordingly, when the 17 boilermakers in this case 
were included in the boilermaker unit, they, together 
with their fellow craft employees, were given an op- 
portunity to retain their former seniority and other 
contract rights by voting to retain membership in the 
O & M unit, or to place their hopes in Local 483 
to negotiate a separate contract as to these matters. 
They could not have it both ways. The situation may 
be illustrated by an election held among unorganized 
employees to determine whether they wish repre- 
sentation in a plant-wide unit by one union, and at 
the same time whether a craft group within the plant 
wishes separate craft representation by another 
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union. The craft employees in these circumstances 
are given an opportunity to vote for inclusion in the 
plant-wide unit or for separate representation, and 
they express their choice by the union for which 
they vote. See, eg., Hughes Gun Co., 97 NLRB 
913, 916. If, as in the present case, a number of 
the craft employees are temporarily at work else- 
where in the plant, they must nonetheless vote for 
representation by one or the other union; they 
cannot vote for both on the theory that they will be 
entitled to rights membership in the plant-wide unit 
while working there, and membership in the craft 
unit when they return to their regular jobs.” 

In the light of the foregoing, the Board was re- 
quired, in the present case, to determine whether 
the 17 boilermaker employees were in the boilermaker 


unit for seniority purposes, or whether they were in 
the O & M unit, but it could not rule that they were 
in both units. The correctness of including the 17 
in the boilermakers unit is not challenged. It fol- 
lows that the exclusion of them from the O & M 
unit was proper in all respects. 


% It is a fair assumption that in voting for Local 483, the boiler- 
makers were motivated by a belief that separation from the O & M 
unit would better serve their interests and provide increased em- 
ployment opportunities. Testimony in the representation case 
indicates that Local 483 believed that certain jobs then being per- 
formed by nonboilermaker personnel would be transferred to the 
boilermaker unit, if severed from the O & M unit (Transcript 
in 14-RC-3118, pp. 63-64, 718-720, 761-764). The fact that 
Local 483 did not fulfill the expectations of the boilermakers as 
to increased work does not provide the Board with a basis for 
finding that Standard and CSPU violated the Act. 
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Il. The Board properly found that the refusal to honor re- 
quests of boilermakers employees for permanent transfers 
to other departments did not violate the Act 

The requests of several of the boilermakers for 
transfers to other departments in the plant occurred 
before the Board’s certification of the separate boil- 
ermaker unit. They were made, however, at a time 
when the representation proceeding was pending 
before the Board, and indeed, at a time when it was 
known from the tally of the unchallenged ballots 

that craft severance was most likely, supra, p. 6. 

The requests for transfer were denied by the Com- 

pany on the ground, which was also advanced by 

CSPU in opposing them, that the boilermakers in- 

volved were expressly excluded from the contract 

applicable in the O & M unit, which established the 
transfer procedure. It is not questioned that the 

O & M contract in fact excluded the boilermaker em- 

ployees, and that they therefore had no contractual 

rights to take advantage of its transfer provisions. 

Accordingly, only if it can be shown that CSPU. 

and the Company were required by the Act to in- 

clude the boilermakers in their contract, pending 
final disposition by the Board of the representation 
case, would it follow that the refusal to honor the 
transfer requests constituted an unfair labor practice. 

The Act imposed no such requirement. On the 
contrary, ‘“‘It has long been established that where 
employees are confronted with a choice of bargaining 
representatives, the employer may not accord such 

treatment to one of the rivals as will give it an im- 

proper advantage or disadvantage in its contest for 
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the employees favor.” N.L.R.B. v. National Con- 
tainer Corp., 211 F. 2d 525, 536 (C.A. 2). Moreover, 
“once an employer has conferred recognition on a 
particular organization it has a marked advantage 
over any other in securing the adherence of employees, 
and hence in preventing the recognition of any other.” 
N.L.R.B. v. Pennsylvania Greyhound Lines, 303 U.S. 
261, 267. Accordingly, the withholding of recognition 
of and contract negotiations with one of two rival 
organizations, during the pendency of a representa- 
tion proceeding before the Board, is in full conformity 
with the obligation of an employer under the Act “to 
maintain a total, complete and honest neutrality.” 
Elastic Stop Nut Corp. v. N.L.R.B., 142 F. 2d 371, 
380 (C.A. 8), cert. denied, 323 U.S. 722. See also 
N.L.R.B. v. National Container Corp., 211 F. 2d 525, 
586 (C.A. 2); N.L.R.B. v. Crowley’s Milk Co., 
208 F. 2d 444, 446 (C.A. 3); Hoover v. N.L.RB., 
191 F. 2d 380, 386 (C.A. 6). It was in compliance 
with this obligation of neutrality, as expressed and 
approved in the foregoing cases, that the Company 
declined to deal with CSPU respecting the boiler- 
maker employees in the contract negotiations of 
1956-1957, or to extend the coverage of the con- 
tract finally concluded to the employees in the 
boilermaker unit.” It should be added that observ- 


2° The Company explained to the boilermakers that “this 
exclusion occurred because of the Company’s legal duty to re- 
frain from recognizing any union as exclusive bargaining 
representative of the employees in the Boilermaker and Rigger 
groups until the question of such representation is determined 
in accordance with NLRB proceedings” (J.-A. 62). 
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ance of this rule of neutrality in the present case 
operated to the advantage of Local 483, for inclusion 
of the boilermakers in the contract with CSPU would 
have given the latter union ‘“‘a marked advantage” in 
the representation contract. N.L.R.B. v. Pennsyl- 
vania Greyhound Lines, supra, 303 U.S. at 267. 

Petitioners argue that under the Board’s decision 
in Gibson Co., 110 NLRB 660, the Company was en- 
titled to negotiate a contract with CSPU on behalf of 
the boilermakers because CSPU was the incumbent 
labor organization (br. 25-27). In Gibson the Board, 
in the interest of bargaining stability, determined that 
an employer might continue to bargain with an in- 
eumbent union even during the pendency of a rival 
claim for representation. This marked an exception 
to the Board’s original rule that an employer must 
deal with neither union during that period (Midwest 
Piping and Supply Co., 68 NLRB 1060), and was 
overruled following the events in this case. Shea 
Chemical Corporation, 121 NLRB 1027. Whatever 
the validity of the rule as stated in Gibson, however, 
petitioners’ argument is not advanced thereby, for the 
Board did not suggest in the Gibson case that an 
employer was required to recognize the incumbent 
union when faced with a rival claim for recognition. 
As its subsequent reversal indicates, Gibson was con- 
cerned with the outermost extremes to which an em- 
ployer might depart from strict neutrality without 
committing an unfair labor practice. An employer 
who does not go so far as allowed in Gibson increases, 
not decreases, the distance between his conduct and the 
commission of a violation. 
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Although the Company in the present case did not 
include the boilermaker employees in its new contract 
with CSPU, it did orally agree with CSPU that the 
pre-existing bumping practices should apply to boiler- 
makers during the interim period until the proceedings 
before the Board had terminated. In addition, it uni- 
laterally extended to the boilermaker employees the 
wage increases which had been negotiated with 
CSPU. These actions were taken because the Com- 
pany considered them to be fair, and wished to “avoid 
any possible feeling that the Company is discrimi- 
nating against the employees involved in the repre- 
sentation proceeding’? (J.A. 62). The bumping 
procedures, moreover, constituted an_ established 
method of meeting the Company’s continuing prob- 
lem of distributing employees in accordance with 
varying workloads throughout the plant. Having 
gone this far, however, the Company was not required 
to take the additional step of extending to the boiler- 
makers the provisions of the O & M contract dealing 
with permanent transfers. Indeed, such a step might 
well open the Company to the accusation that it was 
subverting the craft unit by permanently transferring 
out employees whom Local 483 had organized. Ac- 
cordingly, the refusal to grant transfer rights under 
the O & M contract was in full conformity with the 
neutrality policy which the law imposes on employers 
in the situation of the Company. 

Finally, petitioners contend that the rule against 
contracting with one of two rival unions during a 
representation case should not be applied in any event 
to an incumbent union in a craft severance situation 
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(br. 27-30). The same considerations in favor of 
employer non-interference, however, are applicable 
where industrial union and a craft union are rivals 
as where both unions are craft or industrial. The 
picture, which petitioners present as an example of 
improper interference with an election in a craft 
severance case, of the employer and incumbent union 
“dangl[ing] before the excluded [craft] employees 
the conerete prospect of the benefits which will be 
theirs if they vote against the [craft union]” (br. 
28) does not become the more proper from the stand- 
point of employee freedom of choice if the employer 
in fact grants the benefits to the craft employees and 
thereby represents such benefits as having been won 
for them by the industrial union. Whether or not 
the representation proceeding involves craft sever- 
ance, the most neutral course the employer may fol- 
low is to avoid contracting with either union on 
behalf of the employees involved until the rights and 
obligations of the parties are settled by the Board. 
This is the course followed by the employer in the 
present case with respect to the transfer practice. 
It is true, as petitioners point out (br. 30) that 
the requests for transfer here involved were made by 
boilermakers who were temporarily assigned jobs 
normally held by employees in the O & M unit. The 
boilermakers who had been given these jobs, how- 
ever, were directly involved in the representation 
proceeding, and at the time of the requests for the 
transfers the question of their membership in the 
boilermaker unit was pending before the Board upon 
the Company’s motion and , upon:.the. challenged 
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ballots (supra, pp. 11-12). The wisdom of the 
Company’s role of non-interference at this time was 
subsequently vindicated when the Board ruled that 
such employees were in fact in the boilermaker unit, 
and accordingly that the Company was required to 
deal with Local 483 alone as to them. The lawful- 
ness of the Company’s conduct, moreover, does not 
necessarily turn on the accuracy of its legal judgment 
that the Board would not include the temporarily reas- 
signed boilermakers in theO & M unit. It was enough 
that the status of this group had not been resolved to 
justify the Company’s refusal to extend to them the 
transfer provisions of the O & M contract. See the 
decisions cited supra, pp. 38-39. 


CONCLUSION 


For the reasons stated above, it is respectfully 
submitted that the petition to review should be denied. 
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General Counsel, 
Dominick L. Manott, 
Associate General Counsel, 
Marce, MaLet-PREvost, 
Assistant General Counsel, 
Dvanet B. BEESON, 
Herman M. Levy, 


Attorneys, 
National Labor Relations Board, Washington, D.C. 


U,$, GOVERNMENT PRINTING OFFICE: 1960 


BRIEF OF 
‘STANDARD OIL COMPANY, INTERVENOR 
SS ee 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,850 


LOCAL 483, INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACK- 
‘SMITHS, FORGERS & HELPERS OF AMERICA, 

_ AFL-CIO, RALPH SCHOENWEIS, E. C. JONES, 
et al., Petitioners 


v. 
NATIONAL LABOR RELATIONS BOARD, Respondent 


and 


STANDARD OIL COMPANY AND CENTRAL STATES 
_ PETROLEUM UNION, LOCAL 115,] Intervenors 


On Petition to Review an Order 
of the National Labor Relations Board 


STARK RITCHIE 
910 South Michigan Avenue 
Chicago 80, Illinois 
KARL H. MUELLER 
502 Burk Burnett Building 
Fort Worth, Texas 
Attorneys for Standard Oil Company, 
Intervener Gice Court of 4 
Of Counsel: 
MERWIN BRISTOL 
RICHARD J. FARRELL 
910 South Michigan Avenue 
Chicago 80, Illinois 


m 


areas, 
as 


4 e , Bo , 
Fort Worth Brief Printing Co., 610 So. Jennings¢ Phos BO 24670- C'7- a 


CLERK 


BRIEF OF 


STANDARD OIL COMPANY, INTERVENOR 
$$ 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,850 


| ae 
LOCAL 483, INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACK- 


SMITHS, FORGERS & HELPERS OF 


AMERICA, 


_ AFL-CIO, RALPH SCHOENWEIS, E. C. JONES, 


et al., Petitioners 


wv. 
NATIONAL LABOR RELATIONS BOARD, Respondent 


and 


STANDARD OIL COMPANY AND CENTRAL STATES 
_ PETROLEUM UNION, LOCAL 115, | Intervenors 


On Petition to Review an Order 
of the National Labor Relations Board 


STARK RITCHIE 


910 South Michigan Avenue 


Chicago 80, Illinois 
KARL H. MUELLER 


502 Burk Burnett Building 


Fort Worth, Texas 


| Intervenor 

Of Counsel: 

MERWIN BRISTOL 

RICHARD J. FARRELL ie 
910 South Michigan Avenue raya) 
Chicago 80, Llinois 


Attorneys for saprcie Oil Srelasie ip 


STATEMENT OF QUESTION PRESENTED 


In the opinion of Intervenor, Standard Oil Com- 
pany, the question presented is not that stated in 
Petitioner’s brief, but, instead, is the following: 


Whether the Board erred in dismissing the com- 
plaints upon finding that Intervenors did not violate 
the Act 


(1) When, following the severance of a craft bar- 
gaining unit (boilermakers) from a plant-wide unit 
of operating and maintenance employees under a 
Board decision and certification of Petitioner Local 
483 as the exclusive bargaining representative of the 
members of the severed craft unit, members of the 
severed craft unit for whom there was no work there- 


in were laid off from jobs in the residual operating 
and maintenance unit and replaced by recalling to 
work laid off members of such residual unit in ac- 
cordance with the collective agreement covering the 
residual unit, and 


(2) When, during the pendency of such represen- 
tation (severance) proceedings, members of the pro- 
posed craft unit, who were expressly excluded from 
the collective agreement covering the residual operat- 
ing and maintenance unit, attempted by “bid” to 
effect permanent transfers from such craft unit to 
vacancies in the residual unit and such attempted 
“bids” were rejected, the vacancies being filled instead 
in accordance with the collective agreement covering 
the residual unit. 
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SMITHS, FORGERS & HELPERS OF AMERICA, 
AFL-CIO, RALPH SCHOENWEIS, E. C. JONES, 
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v. 
NATIONAL LABOR RELATIONS BOARD, Respondent 
and 


STANDARD OIL COMPANY AND CENTRAL STATES 
PETROLEUM UNION, LOCAL 115, Intervenors 


On Petition to Review an Order 
of the National Labor Relations Board 


BRIEF OF 
STANDARD OIL COMPANY, INTERVENOR 


Standard Oil Company, Intervenor by leave of the 
Court, respectfully submits the following brief in 
support of the order of the National Labor Relations 
Board which Petitioners seek to have reviewed and set 
aside.’ 


1Standard Oil Company will be referred to as “Standard”; Petitioner 
Union as “Local 483”; Central States Petroleum Union, Local 115 as 
“CSPU”; the National "Labor Relations Board as the “Board”; the Na- 
tional Labor Relations Act, as amended, as the “Act”. 
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Counter Statement of the Case 


The complaint against Standard which the Board, 
with all five members participating, unanimously or- 
dered dismissed, charged substantially that (1) by 
laying off the 17 individual Petitioners on April 17, 
1958 and (2) by denying “bids” by six of them for 
jobs in the operating and maintenance unit at its 
Wood River Refinery in October and November 1957 
and February 1958, Standard (i) interfered with em- 
ployees’ rights under Section 7 in violation of Section 
8 (a) (1) of the Act, (ii) contributed support to 
CSPU in violation of Section 8 (a) (2), and (iii) 
discriminated against the individual Petitioners in 
violation of Section 8 (a) (8) of the Act. (G.C. Ex. 
1-W, Vol. V Certified Record) 


The complaint alleged that these layoffs were made 
in accordance with Standard’s letter to employees 
dated October 10, 1957, wherein it was stated sub- 
stantially and in part, “that if a majority of em- 
ployees who had voted in a recent Board election were 
found, ***, to have chosen representation by Local 
488 in a separate boilermaker department unit rather 
than to remain in an operating and maintenance unit 
represented by CSPU; *** all employees deemed 
eligible to vote *** would then fall into the boiler- 
maker department unit with a consequent loss of all 
seniority rights in the operating and maintenance 
unit; and *** under such circumstances, any employee 
so falling into the boilermaker department unit who 
was currently performing non-boilermaker depart- 
ment work in the operating and maintenance unit 
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would be laid off due to a lack of boilermaker work.’ 
(G.C. Ex. 1-W, Vol. V Certified Record) 


The complaint was an outgrowth of a representation 


*The letter, which was written after the election in response to numerous 
questions from employees, actually reads in pertinent part as follows: 


“°°°The election was held September 19th (1957). On the 
day before the election at a meeting in the Labor Board offices, 
the Company representatives clearly explained to the representa- 
tives of Boilermakers Local 483 and CSPU 115 that at that time 
there was not enough boilermaker department work to employ 
more than 22 men in the boiler department and °* ° ° raised the 
question as to whether the 17 men on the boilermaker seniority 
list who were not then working in the boiler department should 
be considered eligible to vote. °**°At that meeting the Com- 
pany stated that it would probably challenge the votes of all 17 
bumped-back boilermakers, and at the election it did challenge 
these votes. 


“The challenges were not made with any desire to deprive any 
of the men of a vote, but were for the purpose of getting an answer 
to the question of which bargaining unit these men should be in 
if a separate boilermaker unit were chosen. It is expected that this 
question will be resolved shortly by further proceedings before the 
Labor Board. If any employees are deemed ineligible to vote, they 
will remain in the operating and maintenance unit represented by 
CSPU 115; they will lose all rights to work in the boiler depart- 
ment but will be able to exercise the rights they have to other work 
in the refinery on the basis of their plant and mechanical division 
service under the seniority provisions of the working agreement 
between the Company and CSPU 115. Those who are deemed eli- 
gible to vote will fall in the boilermaker unit represented by Boiler- 
makers Local 483 if a majority of all the employees voting choose 
to have a separate bargaining unit of boilermakers. They will no 
longer fall under the seniority provisions of the working agreement 
between the Company and CSPU 115, and, inasmuch as there is 
no boilermaker work available for them, will be laid off. 


“°°°If the boilermaker group is established as a separate bar- 
gaining unit the Company will fully comply with its legal obliga- 
tions to both bargaining units and their respective bargaining repre- 
sentatives. Under the law, however, the Company will not be per- 
mitted to continue to treat the boilermaker group as a part of the 
operating and maintenance bargaining unit. This will be the in- 
evitable result of the boilermaker employees’ own majority decision 
to sever or cut themselves off from the operating and maintenance 
unit.” (JA 88, 85-86) 
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proceeding commenced in October 1956 when Local 
483 filed a petition with the Board (Case No. 14-RC- 
3118) to sever all boilermaker department employees 
from an existing operating and maintenance unit at 
Standard’s Wood River, Illinois Refinery. (JA 7, 56) 


When Local 483’s petition was filed, and for a num- 
ber of years before, all employees in the operating 
and maintenance unit, including the boilermakers, 
were represented by CSPU. (JA 7, 48-49) 


In September, 1956, CSPU gave Standard notice to 
terminate its current collective bargaining agreement 
effective December 27, 1956. (JA 7, 48-49, 55-56) 


Upon the filing of the severance petition of Local 
483, and others no longer material, Standard notified 
CSPU by letter dated November 12, 1956 that pending 
resolution by the Board of the questions concerning 
representation raised by those petitions “we desire to 
maintain a position of neutrality”; that “we are im- 
mediately suspending all bargaining with you on new 
working agreement provisions and wages affecting 
the employees falling in the groups designated in any 
pending representation petitions;” and that “after the 
expiration of our working agreement (December 27, 
1956) and until the representation questions are re- 
solved, we shall not recognize you or any other labor 
organization as the collective bargaining agent for 
any employees falling in the groups designated in 
any pending representation petitions.” (JA 7, 57-58) 

The Board did not issue its Decision and Direction 


of Election in the boilermakers representation case 
until August 20, 1957. (JA 9, 63-64, 118-126) 
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Following the termination of their contract on 
December 27, 1956, collective bargaining continued 
in line with Standard’s November 12, 1956, letter to 
CSPU and on May 3, 1957, a new agreement was 
made covering employees in the operating and main- 
tenance unit but specifically excluding those involved 
in the pending representation proceedings. (JA 7-8, 
58-59, 60) 


Simultaneously with the signing of this contract on 
May 8, 1957, Standard and CSPU entered into an oral 
“gentlemen’s agreement” that pending disposition of 
the representation proceedings the employees excluded 
from the contract would be treated as though they 
had the same rights which they had had under the 
prior ecntract in respect to “bumping back” to the 


labor pool; but no agreement was made respecting 
any right to “bid” into other departments. (JA 8, 
60-61) 


As found by the Board the contract that expired 
December 27, 1956, and the contract executed May 3, 
1957, ““*** provided for the accumulation of plant, 
divisional, and departmental seniority, and specified 
how such seniority could be exercised. In essence, it 
was provided that every employee began to acquire 
plant seniority from his date of hire. On entrance into 
one of the divisions, an employee would begin to ac- 
quire, in addition to his plant seniority, seniority 
within that division. By moving into a department, 
he would begin to acquire seniority within that depart- 
ment. An employee’s seniority standing in his depart- 
ment, in his division, and in the plant governed both 
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his security in his job and his opportunity to advance 
within his own division and department. If, in the 
event of a layoff within his own division or depart- 
ment, an employee lacked sufficient seniority to retain 
employment there, he could ‘bump back’ to a ‘labor 
pool,’ and, by exercising his plant seniority, displace 
employees within the pool having less plant seniority. 
By exercising his plant seniority or divisional seniori- 
ty, an employee could also ‘bid’ for transfers to other 
jobs in other departments or divisions. Once trans- 
ferred, however, an employee would lose all seniority 
accumulated in his former department or division, 
and would start anew to acquire seniority in his new 
department or division.” (JA 8, 48-55) 


In its Decision and Direction of Election issued 
August 20, 1957 in the boilermakers case (Case No. 
14-RC-3118) the Board held that assignments of em- 
ployees of the boilermaker department to the labor 
pool “are temporary in nature, and are not considered 
a part of their routine duties, under the circumstances, 
we do not deem this arrangement a sufficient basis 
for denying craft severance to an otherwise true craft 
group,” and that “the employees in the boilermaker 
department constitute a craft group, and they may if 
they so desire constitute a separate unit, notwith- 
standing their previous inclusion in a broader unit.” 
wees “Tf g majority vote for the Petitioner (Local 
483), they will be taken to have indicated their desire 
to constitute a separate appropriate unit, ****.” (JA 
118, 122-23) (Emphasis added) 


The election was held September 19, 1957. Of the 
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22 employees then working in the boilermaker depart- 
ment 19 voted for Local 483 and 3 voted for CSPU. 
There were 17 employees on the boilermaker depart- 
ment seniority list who at the time were “bumped 
back,” i.e., working on nonboilermaker work, one of 
whom, Petitioner E. C. Jones, did not vote and the 
ballots of the remaining 16 were challenged by Stand- 
ard. (JA 9, 75-76) 


Standard advised the Board’s Regional Director 
that it did not take any position with respect to the 
eligibility of the challenged voters and that the pur- 
pose of the challenges was to obtain a ruling as to 
which bargaining unit each challenged voter belonged 
in the event a separate boilermaker unit resulted from 
the election because of the important effect it might 
have in defining the scope of Standard’s legal obliga- 
tions to the two bargaining representatives and the 
employees involved. (JA 77-79) 


Upon the completion of his investigation the Region- 
al Director recommended that the challenges be over- 
ruled on the ground that under the Board’s decision 
the 16 challenged voters were included in the boiler- 
maker craft unit. (JA 9, 76-81, 126-134) The Direc- 
tor pointed out in his report that Local 483 took the 
position that all of the 16 challenged voters “are 
eligible to vote and are properly within the unit of 
boilermakers found by the Board to be appropriate” 
and that “since the assignment of boilermakers to the 
labor pool by the Company is merely a substitution for 
temporary layoff, the 16 boilermakers *** are eligible 
to vote and their ballots should be validated.” (JA 9, 
76-77, 79-81, 129-130) 
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On April 2, 1958, the Board overruled the chal- 
lenges and ordered the 16 challenged ballots to be 
opened and counted. (JA 10, 99) Thereafter, on April 
10, 1958, a Revised Tally of Ballots issued which 
showed that 35 ballots were east for Local 483 and 3 
for CSPU. (JA 10, 99, 144-45) 


Upon the issuance of the Revised Tally of Ballots 
CSPU notified Standard that the expected certification 
of Local 483 would automatically terminate the gen- 
tlemen’s agreement under which boilermakers tem- 
porarily had been permitted to bump back to the 
labor pool; that there were employees on layoff from 
the operating and maintenance bargaining unit who 
had seniority rights under the May 3, 1957 contract; 
that following certification of Local 488, CSPU would 
insist that all operating and maintenance jobs outside 
the boilermaker department be filled in accordance 
with the seniority provision of that contract from 
which boilermaker bargaining unit employees were 
expressly excluded; and that if operating and main- 
tenance unit employees then on layoff were not re- 
called to fill the operating and maintenance jobs then 
occupied by bumped back boilermakers, CSPU would 
feel free to use any one or all of the several legal and 
economic remedies available to compel Standard’s 
compliance with the May 3, 1957 contract. (JA 10, 
99-100, 101-103) 


On April 16, 1958, the Board certified Local 483 as 
the exclusive representative of all employees in the 
boilermaker department having found that a majority 
of the valid ballots had “been cast for a union seeking 


9 


to represent separately the employees in the above- 
described appropriate unit; and no objections having 
been filed to the Revised Tally of Ballots ***, or to the 
conduct of the election, ****.” (JA 10, 103-04, 142-43) 


On April 17, 1958, upon receipt of the certification 
of Local 483 each of the 17 boilermakers then working 
in the labor pool (as the result of lack of boilermaker 
work) was laid off and replaced by a recalled operat- 
ing and maintenance employee. The group laid off in- 
cluded two employees who were actually working in 
the boilermaker department at the time of the election, 
both of whom had been displaced from boilermaker 
work subsequent to the election. (JA 10, 104-06) 


On August 12, 1958, the date on which the com- 
plaint was issued against Standard, of the 33 men 
who had been listed on the boilermaker departmental 
seniority list 14 were working in the boilermaker 
department and 19 men were on layoff, including the 
17 individual Petitioners. (JA 55) The propriety of 
the layoff of the two additional boilermakers who were 
laid off in June, 1958—two months after certifica- 
tion of Local 483 (Standard’s Ex. 6, Appendix hereto) 
has not been questioned. 


As has been noted, the election in the proposed 
boilermaker craft unit was held September 19, 1957, 
and it was not until April 2, 1958 that the Board is- 
sued its decision that the boilermakers working in the 
labor pool whose ballots had been challenged were in- 
cluded in the craft unit and eligible to vote. In the 
meantime Jones and four other boilermakers then 
working in the labor pool (Schoenweis, Best, Miller 
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and Lankford) attempted by “bid” to effect a per- 
manent transfer to jobs in the operating and main- 
tenance unit. Such attempted bids were not honored 
because these individuals were not covered by the 
May 38, 1957 operating and maintenance unit contract 
and in consequence had no seniority or bidding rights 
thereunder, whereas other individuals covered by such 
contract bid for and were awarded the jobs on the 
basis of their seniority rights and in conformity with 
the contract. 


The Trial Examiner found that by laying off the 17 
surplus boilermakers at the time of the severance of 
the boilermaker craft unit and by not honoring the 
“bids” of boilermakers to operating and maintenance 
unit jobs during the pendency of the representation 
proceeding Standard had violated Section 8 (a) (1), 
(2) and (3) of the Act. (JA 10, 16-46) 


The Board, with all five members participating, 
unanimously disagreed with the Examiner’s findings 
that Standard and CSPU had violated the Act and 
ordered the complaints dismissed. (JA 6-16) 


The Board noted that the Examiner had reasoned 
that the 17 boilermakers were unlawfully laid off for 
voting for Local 483 because no layoffs would have 
been made if the boilermakers as a group had not 
voted for Local 483. In so doing the Board held that 
the Examiner had “failed to give proper recognition 
to the nature of a craft severance proceeding” and 
that what the Examiner had interpreted as unlawful 
causation was “merely an effect of the severance ac- 
tion.” Continuing the Board said “We find, in the 
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circumstances of this case, that severance having been 
effected, the craft employees had to look to their 
chosen bargaining representative with respect to any 
benefits sought to be obtained thereafter.” (JA 11) 


The Board considered and rejected the various rea- 
sons advanced by the Examiner in support of his 
finding that the layoffs were unlawful. 


The Board found “that the 17 boilermakers who, 
after the severance election, were working in the 
operating and maintenance labor pool, neither had 
seniority status in, nor after the certification of Local 
483, were members of, the o. and m. unit.” (JA 11- 
12) 


Next, taking note of the Examiner’s indication that 
the boilermakers had seniority status apart from any 
collective bargaining agreement, the Board found that 
the record offered no support for such a finding, but 
to the contrary established “that such seniority rights 
as were possessed by an employee at any time arose 
out of contract between CSPU and Standard.” The 
Board added, “We think it basic that seniority rights 
are not inherent in an employer-employee relation- 
ship.” (JA 12) 


Respecting the unit status of the boilermakers the 
Decision recites that “the Board did not, as indicated 
by the Trial Examiner, at any stage in the severance 
proceeding find that boilermakers would have a dual 
unit status, thus making them members of both an 
o. and m. unit and a boilermaker unit at the same 
time.” Continuing the Board said, “Nor did the Board 
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find, as suggested by the Examiner, that ‘bumped 
back’ boilermakers were eligible to vote in the sever- 
ance election on a theory that they were ‘part-time’ 
or ‘transient’ employees. On the contrary, in its Deci- 
sion (Standard Oil Company, 118 NLRB 1099), the 
Board recognized that during slack periods a boiler- 
maker might take an assignment to nonboilermaker 
work, but the Board specifically noted that such 
assignments were temporary and not such as would 
affect the status of boilermakers as true craftsmen. 
Thus, notwithstanding a boilermaker’s temporary 
engagement in nonboilermaker work, he remained 
at all times and for all purposes a boilermaker.” 
(JA 12) 


The Board also rejected the Examiner’s finding 


that the 17 boilermakers were in fact covered by 
the CSPU-Standard contract because they were en- 
gaged in operating and maintenance work. In this 
connection the Board pointed out that the contract 
excluded all employees involved in the representa- 
tion proceeding which was pending when the con- 
tract was signed, and went on to hold that Standard, 
faced with a real claim by Local 483 to represent 
the boilermakers, could not have bargained with 
CSPU for those employees while Local 483’s petition 
was pending before the Board, and that the boiler- 
makers were properly excluded from the coverage of 
the contract. (JA 12-13) 


The Board held that CSPU’s contract with Stand- 
ard contained valid provisions “for the accumulation 
of seniority (with attendant job security rights) by 
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employees in the unit it represented on jobs within 
that unit;” that “The rejected representative (CSPU) 
continuing, however, to represent the employees in 
the unit who were not severed, may at times be com- 
pelled to take action on behalf of the employees it 
represents which may be detrimental to the severed 
employees no longer in its unit.” (JA 11) 


For the reasons indicated above the Board rejected 
the Examiner’s reasoning in respect to the bid denials 
and found that they were not unlawful. 


Finally the Board held that there was no proof of 
intent to encourage or discourage membership in a 
labor organization. In this connection the Board said 
“While there was differentiation in treatment between 
the boilermakers and the o. and m. employees, this 
differentiation in treatment was not based on ‘mem- 
bership’ in a union. Rather, it is clear, the differentia- 
tion in treatment was based on membership in a unit. 
Nor is there here independent evidence showing that 
the Respondent’s action was motivated by discrimina- 
tory intent. Thus there is nothing in the record tend- 
ing to prove that Standard was motivated by any 
unlawful animus toward Local 483 or by any purpose 
other than its avowed purpose—i.e., to comply with 
what it considered the law required and with the 
terms of its bargaining agreement with CSPU. For 
the foregoing reasons, we shall dismiss the com- 
plaints.” (JA 15-16) 
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Summary of Argument 


The findings of the Board, with respect to questions 
of fact, are supported by substantial evidence on the 
record considered as a whole; the order based thereon 
is in accord with the law; and there is no proper or 
lawful basis for modifying or setting it aside. 


The limited nature of the Court’s review of the 
order is considered to be so well known that no more 
will be done here, in that regard, than to call atten- 
tion to it. 


Petitioners have neither accurately nor fairly stated 
the case. Consequently, the case that they argue is, 
in large part, not the case that was decided by the 
Board, and the authorities which they cite are clearly 


inapposite. 


Basically, Petitioners’ attack on the Board’s order 
is an ill conceived and unfounded attempt to try to 
the Court matters that were decided and fore 
closed by the Board’s order in the representation 
(severance) proceeding made under and by virtue 
of authority delegated and reserved to it by the Act. 


Petitioners assail, in effect, the statutory scheme 
of unit bargaining by exclusive representatives se- 
lected by the employees in such units. They stand 
on the proposition that in dismissing the complaint, 
the Board did not know what it had decided in the 
representation case and that it did not know how 
to construe or apply correctly its own Midwest Piping 
doctrine which required Standard, faced with rival 
representation claims, to maintain a strictly neutral 
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position and to refrain from bargaining with either 
CSPU or Local 483, unless and until the question con- 
cerning representation had been settled by the Board. 


Petitioners’ complaint concerning differentiations 
in treatment, which the Board found not to be un- 
lawful but “merely an effect of the severance action”, 
goes, in large part, to the classic argument concern- 
ing the relative advantages and disadvantages of 
bargaining within the framework of a narrow craft 
unit as opposed to a broader industrial type unit. 
The Board has avoided being drawn into that argu- 
ment by leaving the choice to the “self-determination” 
of the employees in the proposed craft unit as it did 
here. 


Whatever advantages or disadvantages flowed from 
the choice in favor of severance made by the boiler- 
makers in the free exercise of their rights under the 
Act, they do not constitute unlawful encouragement 
or discouragement of membership in any labor organ- 
ization. 


Ptitioners’ extensive argument from and chief re- 
liance upon the Court’s opinion in the Menasco case 
(NLRB v. International Association of Machinists, 
9 Cir., 279 F. 2d 761) appears to be based on the 
assumption that it is analogous, which is not true, 
and that the Board was a stranger to it or misunder- 
stood it and thus fell into error in the instant case 
which also is not true. The Court there simply agreed 
with the Board in the enforcement of its order (123 
NLRB 627, April 6, 1959) which issued six months 
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prior to oral argument before the Board and over a 
year prior to the issuance of the Board’s decision in 
the case at bar. So different are the cases that in the 
instant case, the Board made no reference to Menasco. 


The record affords no legal justification or factual 
support for disturbing the Board’s finding and con- 
clusion that Standard’s conduct was free of unlawful 
intent to encourage or discourage membership in any 
labor organization. 


As found by the Board, all that Standard did was 
to comply with the requirements of the law and with 
the terms of its bargaining agreement with CSPU. 


Argument 
1. 
Petitioners assert that 


“The crux of the Board’s error lies in its failure 
to recognize that the discriminatees, while they worked 
on operating and maintenance jobs outside the boiler- 
maker department, were at all times members of a 
unit unaffected by the Boilermaker petition and pro 
tanto were represented exclusively by CSPU.” (Brief 
p. 15) 


Herein appears to lie the crux of the Petitioners’ 
ease on review revealing as it does the fatal weak- 
nesses of their attack on the Board’s order. 


By it, Petitioners, in seeking to avoid some of the 
concomitants of craft severance, strike of necessity 
at the fundamental statutory scheme of collective 
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bargaining by employees within the framework of 
Board defined units through exclusive representatives 
for that purpose. 


They attempt thereby to try to the Court matters 
which were decided and foreclosed in the representa- 
tion proceeding by the Board in the exercise of the 
authority delegated and reserved to it by the Act. 
Assuming a position strikingly different from that 
taken before the Board in seeking and obtaining the 
craft severance election Petitioners seek through Court 
intervention to have the Board’s determinations in 
that proceeding reformed to suit their present pur- 
poses. Their position is completely indefensible as a 
matter of Jaw and at fatal variance with the facts. 


In the representation proceeding before the Board, 
Local 483 sought certification as the exclusive repre- 
sentative of all boilermakers — those who were work- 
ing as such and those who were engaged in nonboiler- 
maker work from time to time because of lack of 
sufficient boilermaker work. 


The Board found, as contended by Local 483, that 
all boilermakers were part of the craft group and 
proposed craft unit. In this connection, the Board 
said, “***notwithstanding a boilermaker’s temporary 
engagement in nonboilermaker work, he remained at 
all times and for all purposes a boilermaker.” (JA 
12) As such, the Board held that they were entitled 
to decide for themselves by majority vote whether 
they would sever themselves from the broad indus- 
trial type o. and m. unit of which they had been a 
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part and constitute themselves a separate unit, or 
whether they would remain a part of the broad unit. 


Section 9 of the Act vests in the Board the author- 
ity to determine the appropriate bargaining unit. 
That the Board’s unit determination will not be dis- 
turbed unless it is clearly arbitrary or unreasonable 
is well established. The Supreme Court, in May Stores 
Co. v. Labor Board, 326 U.S. 376, 380 (1945), said: 


“Under §9(b) the Board is delegated the 
authority to determine the unit. The judicial re- 
view afforded is not for the purpose of weighing 
the evidence upon which the Board acted and 
perhaps to overrule the exercise of its discretion 
but to ‘guarantee against arbitrary action by 
the Board.’ ” 


This principle was reiterated in Labor Board v. Jones 
& Laughlin Co., 331 U.S. 416, 422 (1947): 


“The Board, of course, has wide discretion: in 
performing its statutory function under §9(b) 
of deciding ‘the unit appropriate for the purposes 
of collective bargaining . . .’ Pittsburgh Plate 
Glass Co. v. Labor Board, 313 U.S. 146. It like- 
wise has discretion to place appropriate limita- 
tions on the choice of bargaining representatives 
should it find that public or statutory policies so 
dictate. Its determinations in these respects are 
binding upon reviewing courts if grounded in 
reasonableness.” 


and in Packard Co. v. Labor Board, 330 U.S. 485, 491 
(1947) : 


«“***The issue as to what unit is appropriate 
for bargaining is one for which no absolute rule 
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of law is laid down by statute, and none should 
be by decision. It involves of necessity a large 
measure of informed discretion, and the decision 
of the Board, if not final, is rarely to be dis- 
turbed.” 


This Court, in considering and upholding a craft 
severance determination by the Board, has stated the 
principle in Mueller Brass Co. v. National Labor Re- 
lations Board, 180 F. 2d 402, 404 (1950) in the follow- 
ing language: 


“Section 9(b) contains a broad grant of author- 
ity to the Board to determine in each case 
whether the ‘appropriate’ unit is ‘the employer 
unit, craft unit, plant unit, or subdivision there- 
of? and whether the unit selected will satisfac- 
torily effectuate the controlling policies of the 
Act, ie, the right to self-organization and to 
collective bargaining. Such determination is bind- 
ing upon us unless the Board has acted arbitrar- 
ily or capriciously. No other course is practicable 
in a complex industrial society where organiza- 
tional patterns differ from industry to industry 
and plant to plant. Congress recognized, in both 
the National Labor Relations Act of 1935 and 
the Labor-Management Relations Act of 1947, 
that an appropriate bargaining unit can hardly 
be ascertained by means of some neat statutory 
formula and, therefore, decided to furnish only 
minimal standards to guide the Board. This broad 
discretion is based upon the position of the Board 
as an agency equipped to make the factual inves- 
tigations and informed inferences from the rec- 
ord which are essential to a proper determination. 

“Although Congress carefully scrutinized the 
unit-selection problem in 1947, and made some 
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changes designed to encourage crafts, it ap- 
parently intended to restate then existing law 
with regard to discretion in determining the 
‘appropriate’ unit.” 


There are a host of authorities to the same effect, 
including: Board v. Hearst Publications, 322 U.S. 111 
(1944) ; Pittsburgh Glass Co. v. Board, 313 U.S. 146 
(1941); NLRB v. Weyerhaeuser, 276 F. 2d 865 
(1960) ; NLRB v. Libbey-Owens-Ford Glass Co., 241 
F. 2d 831 (1957); Westinghouse Electric Corp. v. 
NLBB, 236 F. 2d 939 (1956) ; NLRB v. Esquire, Inc., 
222 F. 2d 253 (1955); NLRB v. West Texas Utilities 
Co., 214 F. 2d 732 (1954); NLRB v. Continental Oil 
Co., 179 F. 2d 552 (1950). 


Petitioners appear to overlook the fact that at 
the time the severance petition was filed in October, 
1956, the boilermakers engaged in nonboilermaker 
work were on such work by virtue of seniority and 
job rights which were provided for them in the CSPU 
contract covering the o. and m. unit of which all 
boilermakers were then a part. Their rights to boiler- 
maker work were also provided for by that contract. 
By the same contract, nonboilermaker 0. and m. em- 
ployees had the right to “bid” into vacant jobs in 
the boilermaker department and to participate in 
boilermaker work via the labor pool. 


This latter indisputable fact is particularly impor- 
tant in understanding that the effect of the severance 
of the boilermakers was to cut two ways — nonboiler- 
maker o. and m. employees were cut off from all 
boilermaker work to which they previously had access 
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at the same time the boilermakers carved out all 
boilermaker work as their exclusive and separate do- 
main and cut themselves off from nonboilermaker o. 
and m. work. Furthermore, it is a complete answer 
to the one-sided argument that the loss by the boiler- 
makers, as the result of severance, of rights pre- 
viously enjoyed within the framework of a broader 
unit, discourages severance and the selection of a craft 
union as a bargaining representative and therefore is 
unlawful. Patently, the choice was that of the boiler- 
makers in the free exercise of their rights under the 
Act. The nonboilermaker 0. and m. employees were 
cut off from boilermaker jobs and boilermaker work 
without as much as a chance to vote for or against 
such a result. 


After the contract covering the broad unit includ- 
ing the boilermaker department terminated on De- 
cember 27, 1956, the boilermakers had no contractual 
rights in or to any nonboilermaker work. 


The United States Supreme Court has ruled re- 
peatedly that seniority arises from and is determined 
by the collective bargaining process.’ In this connec- 
tion the Board said, ‘““We think it basic that seniority 


3Aeronautical Lodge v. Campbell, 337 U.S. 521 (1949); Trailmobile Co. 
v. Whirls, 331 U.S. 40 (1947); Ford Motor Co. v. Huffman, 345 U.S. 
330 (1953); McKinney v. Missouri-K.-T. R. Co., 357 U.S. 265 (1958). 
See also Hartley v. Brotherhood of Ry. and S.S. Clerks, Etc., 283 Mich. 
201, 277 NW 885 (1938); Pellicer v. Brotherhood of Ry. and S.S. Clerks, 
Etc., 118 F.Supp. 255 (1953), aff'd. 217 F.2d 205 (1954); System Fed- 
eration No. 59, Etc. v. Louisiana ¢ A. Ry. Co., 119 F. 2d 509 (1941); 
Lewellyn v. Fleming, 154 F.8d 211 (1946); Fagan v. Pennsylvania 
Railroad Company, 173 F.Supp. 465 (1959); McMullans v. Kansas, 
Oklahoma and Gulf Railway Co., 229 F.2d 50 (1956); Walker v. Penn- 
sylvania-Reading Seashore Lines, 61 At.2d 453 (1948); and Leeder v. 
Cities Service Oil Co., 189 P.2d 189 (1948). 
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rights are not inherent in an employer-employee re- 
lationship” and that “such seniority rights as were 
possessed by an employee at any time arose out of 
contract between CSPU and Standard.” (JA 12) 


With the representation question unresolved, Stand- 
ard declined to bargain with either CSPU or Local 
483 as the representative of the members of the pro- 
posed boilermaker craft unit as it clearly was required 
to do under the Board’s Midwest Piping rule (Mid- 
west Piping and Supply Co., Inc., 63 NLRB 1060). 


“Under that rule’, the Board said, “an employer 
faced with rival representation claims must maintain 
a strictly neutral position, and must not bargain with 
an incumbent or any other union unless and until the 


question concerning representation has been settled 
by the Board.” (JA 13) 


Applying the rule to this case the Board held, 
“Thus, Standard, faced with a real claim by Local 
483 to represent the boilermakers, could not have 
bargained with CSPU for those employees while Local 
483’s petition was pending before the Board.” (JA 13) 


Standard and CSPU bargained for a new contract 
covering the o. and m. employees in respect to whom 
there was no question concerning representation. Such 
an agreement was made on May 3, 1957. The repre- 
sentation question concerning the boilermakers (and 
riggers) not having been resolved, they were expressly 
excluded from the coverage of the new contract. This 
the Board found and held to be proper. (JA 18) 


By a “gentlemen’s agreement” between Standard 


23 


and CSPU, the boilermakers were permitted to work 
in and out of the labor pool as they had under the 
old contract pending determination of the question 
concerning their representation in respect to bargain- 
ing. 

Such was the status of the boilermakers in respect 
to nonboilermaker work up to and at the time of the 
certification of Local 483 and the severance on April 
16, 1958. In this connection, the Board held that “the 
presence of boilermakers in the labor pool at the 
time of the certification of Local 483 was not by 
virtue of contract, but solely by reason of the oral or 
‘gentlemen’s agreement’ between CSPU and Stand- 
ard***.” (JA 13) 


It is in face of all this that Petitioners argue that 
the boilermakers, while engaged in nonboilermaker 
work, “were at all times members of a unit unaffected 
by the Boilermaker petition and pro tanto were repre- 
sented exclusively by CSPU.” (Brief p. 15) 


This also in face of the Board’s finding “that the 
17 boilermakers who, after the severance election 
(on September 19, 1957), were working in the opera- 
ting and maintenance labor pool, neither had seniority 
status in, nor after the certification of Local 483, were 
members of, the o. and m. unit.” In so finding, the 
Board expressly rejected the contrary finding, of the 
Trial Examiner. (JA 11-12) 


Nevertheless, the Petitioners argue that the boiler- 
makers who were not working as boilermakers were 
members of two units, the residual 0. and m. CSPU 
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represented unit and the severed boilermaker craft 
unit represented by Local 483. 


The short, unassailable and devastating answer to 
this argument comes from the Board itself wherein 
it said: 

“***the Board did not,***, at any stage in 
the severance proceeding find that boilermakers 
would have a dual unit status, thus making them 
members of both an o. and m. unit and a boiler- 
maker unit at the same time. Nor did the Board 
find, ***, that ‘bumped back’ boilermakers were 
eligible to vote in the severance election on a 
theory that they were ‘part-time’ or ‘transient’ 
employees.” (JA 12) 


Thereby, the determinations made by the Board in 
the representation proceeding, which are clear on 
their face, were made doubly clear and emphatic. 


The “dual unit” argument and the authorities such 
as Kennecott Copper, 106 NLRB 390 (1953), urged 
upon the Court by Petitioners go to questions reserved 
for the Board’s determination which clearly were 
foreclosed against Petitioners by the Board’s decision 
in the severance proceeding. 


Patently no grounds exist in law or in fact for set- 
ting aside those determinations. 


While in no sense necessary in sustaining the 
Board’s order, it is interesting to further lay bare 
the fallacies inherent in Petitioners’ position. 


As has been noted, Petitioners have avoided saying 
how and by what right boilermakers were engaged 
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in nonboilermaker work following expiration, on De- 
cember 27, 1956, of the old contract by which they 
were covered. The record shows that the number of 
boilermakers for whom there was no boilermaker 
work varied from time to time, depending on the 
volume of such work and that it was the junior 
boilermakers (those with the least amount of service 
as such) who had been displaced from the work of 
their craft. When the volume of work increased, they 
had the right to return to it and to share in boiler- 
maker overtime work. Covered by contract as a part 
of a broad o. and m. unit, there was no wall or barrier 
to block or impede their free movement back and forth 
across their craft line. 


No problem was presented in providing for them 
the rules governing their displacement from and re- 
turn to boilermaker work or for the retention and 
exercise of their boilermaker seniority and boilermak- 
er job rights while they were working outside their 
craft on nonboilermaker work. Likewise, there was no 
problem in providing for them to carry their non- 
boilermaker job rights while they worked on boiler- 
maker work. All of this was provided in bargaining 
with a single representative within the framework of 
the broad o. and m. unit which included the boiler- 
makers. 


The advent of severance of the boilermaker craft 
from the industrial unit necessarily wrought changes 
in that situation. Petitioners appear to concede, as 
indeed they must, that after the filing of the sever- 
ance petition, and certainly after the expiration of 
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the contract on December 27, 1956, Standard and 
CSPU could no longer bargain in respect to boiler- 
makers who were engaged in boilermaker work. Thus, 
the craft line became a barrier which CSPU could no 
longer cross in representing members of the residual 
unit as well as boilermakers. 


It is only the boilermakers engaged in nonboiler- 
maker work whom Petitioners contend were members 
of the residual unit “unaffected by the Boilermakers 
petition” and represented exclusively by CSPU. Peti- 
tioners say that CSPU and Standard should have 
bargained and contracted for them unaffected by the 
pending severance proceeding. But how could CSPU 
have bargained concerning their movement back and 
forth across the craft unit line—the line of severance 
that separated the boilermaker craft unit from the 
residual o. and m. unit, without breaching bargaining 
unit lines and violating the validly claimed exclusive 
rights of Local 483 to represent the boilermakers? 


It cannot be contended seriously that the o. and m. 
unit was unaffected by the Boilermaker’s petition 
when, by the resulting severance, every member of the 
residual unit, excepting only certain boilermakers ac- 
cording to Petitioners, lost every right they formerly 
had in respect to jobs and work in the boilermaker 
department. 


If the boilermakers for whom there was no boiler- 
maker work were part of the residual o. and m. unit, 
they would be the only employees in it who would have 
any rights in respect to boilermaker jobs and work. 
Presumably, Petitioners agree that not even the senior 
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boilermakers who were engaged on boilermaker work 
would enjoy the junior boilermakers’ favored position, 
claimed for them by Petitioners, of being able to work 
on both sides of the craft unit line that separated the 
boilermaker craft from the residual o. and m. unit. 
Petitioners have not indicated whether, in their view, 
a boilermaker who left the labor pool and returned to 
boilermaker work would have the right to return to 
the labor pool as he once did when all boilermakers 
were covered by the o. and m. contract. 


This again gives rise to the question concerning the 
nature and source of the right of boilermakers to be in 
the labor pool following the expiration of the old con- 
tract on December 27, 1956. Closely related to it is the 
time element. At what time, for instance, do Peti- 


tioners say membership of boilermakers in the o. and 
m. unit was fixed? Was it the date of the election on 
September 19, 1957 or the date of the certification on 
April 16, 1958? The importance of the date is clear 
in view of the change from time to time in the num- 
ber and identity of the boilermakers for whom there 
was no boilermaker work. 


At the time of the election, there were twenty-two 
boilermakers engaged on boilermaker work and seven- 
teen who were not. All of them were in the proposed 
craft unit and hence were eligible to vote. Three of the 
twenty-two voted against severance by voting for 
CSPU. Had the seventeen voted with the three, there 
would have been no severance notwithstanding nine- 
teen of the twenty-two boilermakers engaged on boil- 
ermaker work wanted it. The position of the seventeen 
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was such that had they joined three of the twenty-two 
in voting for severance, they could have forced it on 
the nineteen. It would be nothing short of fantastic to 
hold that the seventeen thus could effect the severance 
and thereby cut off the senior boilermakers from the 
o. and m. unit and not at the same time cut themselves 
off. 


The conclusion is inescapable that the Board did 
not err in holding as it did that the individual Peti- 
tioners were not members of the 0. and m. unit and 
that they had no rights under the CSPU contract 
covering that unit. 


II. 
Petitioners contend that the layoff and denial of 


bids of boilermakers was “solely because they were 
eligible to vote in a craft severance election” which 
constituted unlawful discrimination because it “in- 
evitably discourages exercise of the right to partici- 
pate in a craft severance election and vote for a craft 
union.” (Brief pp. 12-13) 


This contention as argued rests upon several mat- 
ters asserted as fact which are not supported by the 
record and are actually contrary to it. 


Petitioners assert, for example, that CSPU “took 
the position that if severance were granted CSPU 
would be entitled to cause Standard to bar everyone 
eligible to vote in the Boilermaker election from em- 
ployment in an operating and maintenance unit job” 
and that “Standard agreed that it was the right of 
CSPU to do this.” (Brief p. 3) 
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Further, Petitioners assert that “the exclusion of 
eligible voters from the CSPU residual unit resulted 
from CSPU’s determination to deny representation to 
anyone who was also represented when employed on a 
job outside its unit, by another bargaining agent, and 
from Standard’s determination that its employees 
could be members of only one bargaining unit and 
represented by only one union, not two.” (Brief p. 
14) 


An examination of the record demonstrates that 
none of these statements is true. 


The position to which CSPU adhered consistently, 
in the event of severance of the boilermakers, is set 
forth in a letter to Standard (dated September 30, 
1957) as follows: 


“*** First, since the boilermakers will have 
voluntarily severed themselves from the operat- 
ing and maintenance unit, they will thereby 
remove themselves from the coverage of our con- 
tract and will no longer be entitled to any of its 
benefits. At the same time, we recognize that our 
organization will no longer be entitled to bargain 
over the conditions of employment in the Boiler- 
maker Department. 


‘Second, seniority rights may not be exercised 
across unit lines. This means that employees in 
the operating and maintenance unit will no longer 
have any contractual right to bid into the boiler- 
maker Department and that employees in the 
boilermaker unit will no longer have any contrac- 
tual right to work in the Labor Pool. 


“This position is in line with our established 
policy of protecting the jobs of members of our 
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units by not recognizing any seniority for persons 
working in, or belonging to, other units. As you 
are aware, our organization has taken the same 
stand with respect to the seniority status of mem- 
bers of the guard and clerical units who might 
wish to work in the operating and maintenance 
unit.” (JA 81-82; 67-70; 99-100; 101-103) 


It should be noted that the members of the clerical 
unit referred to were represented by CSPU and that 
they, just as in the case of the boilermakers, had no 
seniority or other rights in the contract covering the 
o. and m. unit. (JA 68-69, 115-16) Thus CSPU’s 
position with respect to the boilermakers was identical 
to its position with respect to its own members in the 
separate clerical unit. Manifestly, the differentiation 
was along unit lines, not wnion lines. 


Standard’s position is summarized in its letter 
(dated October 22, 1957) to Local 483’s Business 
Agent, as follows: 


“The employees in the Boilermaker Depart- 
ment have been a part of the broad operating 
and maintenance unit represented by Central 
States Petroleum Union. Their job rights and 
other conditions of their employment have been 
bargained on the basis and within the area of 
that broad unit. Your union is asking that these 
employees be cut off from that broad unit and set 
up in a unit by themselves for the purpose of 
bargaining separately and apart from the rest 
of the refinery. 


“The Labor Board directed that the employees 
employed in the Boilermaker Department decide 
by an election whether they wanted to continue 
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to be a part of the broad unit or whether they 
wanted to be severed or cut off from it and made 
a separate unit by themselves. 


“Thus the employees have been given the choice 
of bargaining in the area of the broad unit or in 
the area of the narrow so-called boilermaker 
craft unit. It should be clear to anyone that they 
can’t do both. 


“The area in which the company can and will 
engage in collective bargaining is fixed by law 
as applied by the Labor Board and the courts. 
If the Boilermaker Department is split off from 
the rest of the refinery and set up as a separate 
unit, bargaining for the employees in that unit 
necessarily will be confined to that unit. Other- 
wise, the severance of the unit for separate bar- 
gaining would make no sense. 


“If the severance takes place the employees in 
the operating and maintenance group would still 
constitute a bargaining unit represented by Cen- 
tral States Petroleum Union, Local 115. Bargain- 
ing in a severed boilermaker unit could not go 
into the area of the unit represented by Central 
States Petroleum Union without violating the 
rights of the employees and of Central States 
Petroleum Union in the latter unit. The company 
simply has no choice except to follow the law and 
bargain exclusively within each unit with the 
bargaining representative of the employees in 
such unit. 


“Any employee who is held by the Labor Board 
to be eligible to vote in choosing between bar- 
gaining in the broad unit and bargaining in the 
narrow unit automatically is in the narrow unit 
if the severance is voted and he will be bound by 
the outcome of the election. This also is the result 
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of the law and the Labor Board’s decision and 
not the result of any decision of the Company. 


“The loss of rights in the broad unit which you 
discuss would be the inevitable result of the 
severance which you seek. If the Boilermaker 
Department employees continued to have rights 
in the broad unit as in the past there would be 
no severance.” (JA 91-93; 57-58; 61-63; 70-75; 
77-79; 83-86; 90-93) 


For quite obvious reasons, Petitioners struggle to 
leave the impression that it was mere eligibility to 
vote that caused the differentiation about which they 
complain. Or, put another way, that it was simply 
the exercise of their statutory right to vote for rep- 
resentation by the union of their choice that caused 
them to suffer reprisals or punishment in the form of 
layoff. 


Actually, of course, eligibility to vote is simply a 
result of the basic and indispensable fact of member- 
ship in the bargaining unit in which the election is 
conducted. Membership in the unit is a condition 
precedent to voting eligibility. The seventeen “bumped 
back” boilermakers as members of the proposed craft 
unit were eligible to participate along with the other 
members of that unit in their “self-determination” of 
whether or not they would sever themselves from the 
existing unit and bargain separately through a differ- 
ent representative. 


The Trial Examiner found that “Without question, 
had the boilermakers not voted for Local 483, CSPU 
would not have caused their layoff” and concluded 
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that no plainer violation of the Act could be stated. 
(JA 25) Petitioners attempt to follow the same line 
and would have the Court do likewise. What the Peti- 
tioners and the Examiner overlooked is that under 
the Board’s decision in the representation case had the 
boilermakers not voted for Local 483 there would have 
been no severance and the boilermakers would have 
continued, as in the past, to be a part of the broad 
industrial type unit represented by CSPU. 
The Board disposed of the matter as follows: 


“What the Trial Examiner has interpreted as un- 
lawful causation is, in our opinion, merely an effect 
of the severance action.” (JA 11) 


Petitioners appear to argue that it is unlawful to 


deprive members of a severed unit of rights previ- 
ously provided by contract for them as members of the 
broad unit from which the severance was effected 
because to do so would discourage severance and rep- 
resentation by craft unions. 


If this were true, it would follow necessarily that 
the members of the residual unit could not be denied 
rights previously enjoyed in the severed unit, other- 
wise craftsmen would be encouraged to seek and vote 
for severance. The Act, of course, condemns encour- 
agement as well as discouragement. In these circum- 
stances, there simply would be no severance. 


Such a theory, as has been shown, is completely in- 
consistent with the statutory scheme of unit bargain- 
ing. 

Petitioners’ argument really goes to the advantages 
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and disadvantages of bargaining within the frame- 
work of a broad industrial type unit as compared 
with bargaining within the narrow and usually more 
specialized confines of a smaller separate craft unit. 

While Petitioners seem to charge that the “differ- 
entiation” about which they complain, i.e., absence of 
rights of boilermakers in the o. and m. unit, was con- 
trived by Standard and CSPU as a reprisal or punish- 
ment for severance, it is clear beyond question that 
the boilermakers themselves and not Standard made 
the final decision of which the “differentiation” was a 
concomitant. 


Consistent with its usual policy and practice 
(American Potash & Chemical Corporation, 107 
NLRB 1418 (1954)), the Board avoided decision in 


respect to the advantages and disadvantages of sever- 
ance by providing for the boilermakers themselves to 
make the decision in the full and free exercise of their 
rights under the Act. 


In Potash the Board said: 


“The lesson which we draw is that, consistent 
with the clear intent of Congress, it is not the 
province of this Board to dictate the course and 
pattern of labor organization in our vast indus- 
trial complex. If millions of employees today feel 
that their interests are better served by craft 
unionism, it is not for us to say that they can 
only be represented on an industrial basis or for 
that matter that they must bargain on strict 
craft lines. All that we are considering here is 
whether true craft groups should have an oppor- 
tunity to decide the issue for themselves.” (107 
NLRB 1418, 1422-23) 
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The advantages and disadvantages, depending upon 
circumstances and point of view, of craft unit and in- 
dustrial unit bargaining are generally recognized and 
long have been argued. This argument reached its 
peak, perhaps, in the historic organizing contests be- 
tween the A.F.L. traditionally craft type organization 
and the broad industrial type organizational structure 
of the CIO. 


An excellent analysis and discussion of craft sever- 
ance and some of its problems is set forth in the lead- 
ing article in a recent issue of the Michigan Law 
Review (“Self-Determination and Labor Relations,” 
Dallas R. Jones, Vol. 58, No. 3; January, 1960, p. 
313) in which the following appears: 


“A usual concomitant of severance has been 
the creation of new seniority units as well as new 
classification lines. *** When work requirements 
in the severed unit increase, it is often impossible, 
*** to transfer qualified employees on a tem- 
porary basis to the severed unit. Nor, usually, are 
qualified long-service workers willing to give up 
their seniority for a permanent transfer to be- 
come junior employees in the severed unit. On the 
other hands, when work requirements in the 
severed unit decline, highly skilled and qualified 
workers must be laid off because they cannot be 
transferred to other jobs.” (page 329) 


* * * * 


“Craft workers desire separate representation 
for several reasons of which the most important 
are a belief that the union representing the ‘p 
and m’ unit is not providing adequate represen- 
tation for the skilled group, a belief that their 
status is being undermined, a belief that they will 
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have greater job opportunities if they are mem- 
bers of a craft union, and a dissatisfaction to- 
ward the incumbent union that has been aroused 
by a dissident faction or leader. *** There is 
widespread belief among craft people that their 
problems and interests are not properly consid- 
ered in a large unit.” (page 334) 


* * * * 


“In several cases, one major reason for desir- 
ing separate representation is the belief that 
craft representation would lead to greater job 
opportunities. In areas where the craft is highly 
organized, it is believed that membership in the 
craft union will open up job opportunities in the 
trade. These opportunities are apparently re- 
garded more highly than the job opportunities and 
job security lost in the plant because of a nar- 
rower seniority unit.” (page 335) 

x ke *e 

“***Where severance has occurred, the craft 
workers have had their ‘bumping’ rights re- 
stricted to their particular units. In several 
instances, this had lead to the layoff of skilled 
workers, whereas, formerly, they could have dis- 
placed workers in less skilled jobs.” (page 335) 


Thus it is seen that the occurrences in the case at 
bar about which Petitioners complain are nothing 
more than the usual and generally recognized concomi- 
tants and consequences of severance. 


It is no wonder that the Board here found and 
held as follows: 


“***We find, in the circumstances of this case, 
that severance having been effected, the craft 
employees had to look to their chosen bargaining 
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representative with respect to any benefits sought 
to be obtained thereafter. The rejected represen- 
tative continuing, however, to represent the em- 
ployees in the unit who were not severed, may at 
times be compelled to take action on behalf of the 
employees it represents which may be detrimental 
to the severed employees no longer in its unit. 
Thus, in the instant case, CSPU had a contract 
with Standard providing for the accumulation 
of seniority (with attendant job security rights) 
by employees in the unit it represented on jobs 
within that unit. The provisions was a valid one. 
We fail, therefore, to perceive how it may be 
held that CSPU violated the Act by merely de- 
manding that Standard give effect to the seniority 
provisions of the contract.” (JA 11) 


It is respectfully submitted that there is no legal 
justification or factual support for requiring the 
Board to find or to hold otherwise. 


Petitioners’ chief reliance upon the Menasco case 
(NLRB v. I.A.M., 9 Cir., 279 F. 2d 761) is proof 
positive that their case here rests on a false bottom. 


In Menasco (123 NLRB 627, April 6, 1959) the 
Board found the contract there involved provided 
that employees who transferred from the I.A.M. bar- 
gaining unit to occupations represented by other 
unions were deprived of their seniority in the I.A.M. 
unit (subject to possible restoration by agreement 
of I.A.M. and the company) whereas no such restric- 
tions were imposed on employees who transferred to 
occupations not represented by other unions. The 
Board held that such differentiation based on union 
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considerations (not unit) was unlawfully discrimina- 
tory. 

The Court of Appeals simply sustained the Board 
and directed enforcement of its order (279 F. 2d 761). 


Unlike Menasco, the Board here held, as has been 
noted, that the exclusion of the boilermakers from 
the CSPU contract was proper (JA 18) and that the 
seniority provisions of that contract were valid (JA 
11). Further, the Board held that, “While there was 
differentiation in treatment between the boilermakers 
and the o. and m. employees, this differentiation in 
treatment was not based on ‘membership’ in a union. 
Rather, it is clear, the differentiation in treatment 
was based on membership in a unit.” (JA 15) 


The Board’s decision effectively meets and disposes 
of the Petitioners’ argument based on Radio Officers 
Union v. NLRB, 347 U.S. 17 (JA 14-15) 


In Anheuser-Busch, Inc., 112 NLRB 686, as noted 
in its decision in the instant case, the Board held that 
“the stautory scheme did not contemplate that dis- 
parate treatment among employees in different sep- 
arate units along unit lines would, by itself, give 
rise to a finding of discrimination.” (JA 15) 


The Board here found and concluded that there is 
missing proof of unlawful intent, that there is no 
“independent evidence showing that the Respondent’s 
action was motivated by discriminatory intent” and 
“nothing in the record tending to prove that Stand- 
ard was motivated by any unlawful animus toward 
Local 483 or by any purpose other than its avowed 
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purpose — i.e. to comply with what it considered 
the law required and with the terms of its bargaining 
agreement with CSPU.” (JA 14-16) 


Here again Standard respectfully submits that 
there is no lawful basis for requiring the Board to 
find or hold otherwise and that any contrary finding 
or holding would not be supported by the record or 
the law. 


Conclusion 


The decision and order of the Board accord with 
the law and are supported by substantial evidence. 
There is no proper or lawful basis for setting them 
aside and none has been shown. 


Standard, therefore, submits, respectfully, that the 
petition for review should be denied. 


Respectfully submitted, 


STARK RITCHIE 
910 S. Michigan Avenue 
Chicago 80, Illinois 


KARL H. MUELLER 
$02 Burk Burnett Building 
Fort Worth, Texas 
Attorneys for Standard Oil Company, 
Intervenor 


Of Counsel: 


MERWIN BRISTOL 

RICHARD J. FARRELL 
910 S. Michigan Avenue 
Chicago 80, Illinois 
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Appendix 


STIPULATION 


IT IS STIPULATED AND AGREED as follows: 

(a) On April 17, 1958 there were 16 men employed 
in the Boilermaker Department and 17 men employed 
in various jobs outside the Boilermaker Department 
who had been bumped back from the Boilermaker 
Department. The respective Boilermaker Department 
service dates, Plant service dates, the dates bumped 
back from the Boilermaker Department (for those 
bumped), and the dates of layoff (for those laid off) 
for each of these 33 men are as follows: 
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(b) Orville Bussman and Robert MeMillan are two 
employees who participated in the boilermaker bar- 
gaining unit election, who on the date certification of 
Boilermakers Local 483 was received by Standard, 
April 17, 1958, were not bumped back but were work- 
ing in the Boilermaker Department. Both McMillan 
and Bussman continued to work in the Boilermaker 
Department until June 20, 1958 when both were laid 
off in a reduction of force in the Boilermaker Depart- 
ment, and have not performed any work for Standard 
since June 20, 1958. From December 12, 1957 to 
December 22, 1957, both Bussman and MeMillan were 
bumped back from the Boilermaker Department to the 
labor pool. 


(Standard’s Ex. 6; Volume V Certified Record) 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,850 


LOCAL 483, INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACK- 
SMITHS, FORGERS & HELPERS OF AMERICA, 
AFL-CIO, et al., Petitioners 


Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent 


MOTION OF STANDARD OIL COMPANY 
TO INTERVENE 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


Standard Oil Company, an Indiana corporation, 
referred to hereinafter as Intervenor, respectfully 
moves the Court to grant it leave to intervene herein 
and in support thereof alleges and would show: 


1. 


Intervenor was the Respondent in Cases Nos. 14- 
CA-1712, 14-CA-1737, 14-CA-18386, 14-CA-1837, 14- 
CA-1877 and 14-CA-1938, before the National Labor 
Relations Board (hereinafter called the Board) in 
which, on April 15, 1960, the Board issued its Deci- 
sion and Order (127 NLRB No. 31) dismissing the 
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consolidated complaint against Intervenor (Respond- 
ent before the Board). It is this Order of the Board 
that Petitioners are seeking to have reviewed and 
modified by the Court in the instant proceeding. 


2. 


In the aforesaid consolidated complaint, it was al- 
leged, inter alia, that Intervenor had laid off the in- 
dividual petitioners, all of whom were employed by 
Intervenor, and denied transfers to some of them, and 
that, in so doing, Intervenor had discriminated against 
them in violation of the National Labor Relations 
Act, as amended. It was sought thereby to require 
Intervenor to return said petitioners to work and to 
make them whole for wages lost by reason of such lay 
off and denial of transfer. 


Petitioners assert in the instant case that the Board 
erred in dismissing the consolidated complaint and in 
denying the relief sought thereby. Petitioners pray that 
upon review of the proceedings and Order of the 
Board that the Order be set aside and that the Court 
grant relief to Petitioners as may appear proper in 
the premises. 


3. 


Intervenor’s rights and interests are involved in 
this proceeding, as appears from the foregoing, and 
it hereby respectfully asks the Court to grant it leave 
to intervene herein in order that such rights and in- 
terests may be preserved and protected. 


In this connection, Intervenor alleges and would 
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show that the Order of the Board sought to be re- 
viewed is right and proper, that it accords with the 
law and the facts, that it should not be modified or 
set aside, and that the petition for review should be 
denied. 


Wherefore, Intervenor respectfully moves the Court 
to grant it leave to intervene herein, to file a brief and 
submit oral argument in support of its position, and 
otherwise to participate as a party herein insofar as 
may be mete and proper. 


Merwin Bristol 
Richard J. Farrell 
Stark Ritchie 
Karl H. Mueller 


/s/ Karl H. Mueller 


Attorneys for Standard Oil Company 


4 


Certificate of Service 


The undersigned certifies that one copy of the Mo- 
tion of Standard Oil Company to Intervene in the 
above captioned case was this day served by first 
class mail upon the following counsel at the addresses 
listed below: 


Harold Gruenberg, Esq. 
721 Olive Street 
St. Louis, Missouri 


Mozart G. Ratner, Esq. 
1411 K. Street, N. W. 
Washington 5, D. C. 

Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 
Washington 25, D. C. 


/s/ Karl H. Mueller 

Karl H. Mueller 
Attorney for 
Standard Oil Company 


Dated at Fort Worth, Texas 
this 19th day of August, 1960. 


Merwin Bristol 
Richard J. Farrell 
Stark Ritchie 
910 South Michigan Avenue 
Chicago 80, Illinois 
Mueller & Mueller 
502 Burk Burnett Building 
Fort Worth 2, Texas 
Attorneys for Standard Oil Company 


Rnited States Court nf : 
For tae Distarcr or Cotumsra Se. 
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Petitioners, : & 


QUESTION PRESENTED. 


In the opinion of Intervenor, Central States Petroleum 
Union Local 115, the question is: 


Is the finding and conclusion of the National Labor 
Relations Board that intervenors did not violate the 
Labor Management Relations Act, 1947, arbitrary or 
capricious? 


In the 


United States Court of Appeals 


For rae Disrrict or CoLumBia CIRcuIrT. 
No. 15,850. 


LOCAL 483, INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACK- 
SMITHS, FORGERS & HELPERS OF AMERICA, 
AFL-CIO, RALPH SCHOENWEIS, E. C. JONES, 


ET AL., 
Petitioners, 


vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
and 


STANDARD OIL COMPANY, 
Intervenor, 


and 


CENTRAL STATES PETROLEUM UNION 
LOCAL 115, 


Intervenor. 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD. 


Statement of the Case 
Statute Involved 


Argument: 


The Board’s Order Must Be Sustained Because 
There Is, and Can Be, No Finding That Central 
States Hither (A) Discriminated Against Mem- 
bers of the Boilermaker Group, or (B) Had the 
Objective of Encouraging or Discouraging 
Membership in a Labor Organization. The 
Absence of Hither Finding Would Be Fatal to 
Petitioners’ Argument 


A. There Is and Can Be No Finding That 
Central States Discriminated Against the 
Boilermaker Group. They Were Treated 
in Precisely the Same Fashion as All 
Other Persons, Including Local 115 Mem- 
bers, Who Were Similarly Situated 


There Is No Finding, and No Evidence 
Upon Which to Base a Finding, That the 
Objective of Central States Was to En- 
courage or Discourage Membership in a 
Labor Organization. Section 8(b) (4) (D) 
Specifically Recognizes That the Objec- 
tive of Protecting the Work Jurisdiction 
of Members of the Bargaining Unit Is a 
Legitimate Union Objective 


Conclusion 


Appendix 


Crrations. 


Cases. 


Aeronautical Lodge v. Campbell, 337 U. S. 521 11 


Douds v. International Longshoremen’s Assn., C. A. 2, 

241 F. 2d 278 11 
Local No. 48, 119 NLRB 287 13 
Midwest Piping and Supply Co., 63 NLRB 1060 10 
National Association of Broadcast Engineers, 105 

NLRB 355 13 
Radio Officers v. NLRB, 347 U. 8. 17 4, 6, 9, 10 


Radio & Television Broadeast Engineers Union, 114 
NLRB 1354 


Texlite, Inc., 119 NLRB No. 232....-..-.-..------5- 


Statutes. 


Labor Management Relations Act (61 Stat. 316, 219 
U.S. C. § 151 et seq.): 
Section 8(b) (4) (D) 
Section 9(a) 


In the 


United States Court of Appeals 


For tae Disrricr or Cotumsia Crecurr, 


No. 15,850. 


LOCAL 483, INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACK- 
SMITHS, FORGERS & HELPERS OF AMERICA, 
AFL- CIO, RALPH SCHOENWEIS, E. C. JONES, 
ET AL., 

Petitioners, 
vs. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 
and 
STANDARD OIL COMPANY, 
Intervenor, 
and 
CENTRAL STATES PETROLEUM UNION 


LOCAL 115, 
Intervenor. 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD. 


BRIEF FOR INTERVENOR CENTRAL STATES 
PETROLEUM UNION LOCAL 115. 


STATEMENT OF THE CASE. 


The instant petition for review is an attempt by peti- 
tioners to: (1) upset an order of the National Labor 
Relations Board determining an ‘‘appropriate unit?’ for 
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collective bargaining; and (2) reverse the finding of the 
Labor Board that neither intervenor engaged in any 
illegal discrimination within the meaning of Section 8(a) (3) 
and 8(b) (2) of the Labor-Management Relations Act, 1947, 
while nevertheless admitting that ‘‘there is no controversy 
respecting the sufficiency of the evidence to support the 
subsidiary finding of fact of the * * * Board’’ (JA 146). 


In brief, the conduct of Central States of which peti- 
tioners complain is as follows: (1) prior to a Board- 
directed craft severance election, it truthfully and accu- 
rately informed the affected employees (boilermakers) 
that the issue in the election, as the Board had stated, 
was whether or not they wished ‘‘to constitute a separate 
appropriate unit’? (JA 123), and that if a majority voted 
for such a separation from the existing production and 
maintenance unit they would, of course, lose any legal 
right to work in the unit from which they had voted to 
exclude themselves; (2) after a majority of the boiler- 
makers had ‘‘indicated their desire to constitute a separate 
appropriate unit’’ in the manner indicated in the Board’s 
notice of election, and the Board had certified that labor 
organization ‘‘seeking to represent [them] separately’’ 
(JA 104) as their exclusive bargaining agent, Central 
States insisted that the employer displace those boilermak- 
ers who had ‘‘temporary’’ (JA 122) assignments within 
the unit from which they had voted to be severed and 
replace them with employees who were on layoff from jobs 
within that unit, thus recognizing that the employees on 
layoff had seniority rights to those jobs while the boiler- 
makers ‘‘who normally would be laid off during slack 
periods in their [department]’’ (JA 122) did not; and 
(3) that after the election in which the boilermakers voted 
to become a separate unit, Central States refused to permit 
them to bid out of the severed unit and into the plant-wide 
unit at the expense of the members of the latter. 
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The Board’s Decision and Order (JA 6-16) contains a 
fair working statement of the facts; virtually the entire 
record is contained in the Agreed Statement of Facts (JA 
47-118). 


STATUTE INVOLVED. 


In addition to the sections of the Labor Management 
Relations Act (61 Stat. 136, 29 USC, Sec. 151 et seq.), cited 
in petitioners’ brief (pp. 11-12), the following provision 
is relevant: 


Sec. 8(b) 
“It shall be an unfair labor practice for a labor 
organization or its agents—* * * 


(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a 


strike or a concerted refusal in the course of 
their employment to use, manufacture, proc- 
ess, transport or otherwise handle or work 
on any goods, articles, materials, or commodi- 
ties or to perform any services, where an 
object thereof is: 


(D) forcing or requiring any employer to 
assign particular work to employees in 
a particular labor organization or in a 
particular trade, craft, or class rather 
than to employees in another labor or- 
ganization or in another trade, craft, or 
class, unless such employer is failing to 
conform to an order or certification of 
the Board determining the bargaining 
representative for employees performing 
such work, * * *’? (Emphasis added.) 


SUMMARY OF ARGUMENT. 


Radio Officers v. NLRB, 347 U.S. 17, the authority relied 
upon by petitioners, holds that there are two indispensable 
elements of an 8(a) (3)—8(b) (2) violation of the Act: first, 
discrimination, i.e. differentiation in treatment of persons 
similarly situated; and, second, an intent to encourage or 
discourage membership in a labor organization. In the 
instant case petitioners are unable to show either element. 


First, Central States treated the members of the Boiler- 
maker unit no differently from all other persons who are 
outside the unit represented by Central States Local 115. 
No preferential employment rights in the operating and 
maintenance unit represented by Local 115 are accorded 
members of sister locals, members of Local 115 who are 
in the clerical unit, or temporary employees who do work 
within the operating and maintenance unit. Thus peti- 
tioners are utterly unable to show that they have received 
discriminatory treatment. 


Second, Central States’ sole objective in declining pref- 
erential employment rights for members of the severed 
unit was to protect the employment rights of the members 
of the unit whom it had the duty to represent. Under 
Section 9(a) the bargaining representative has neither 
the right nor power to bargain on behalf of, or award 
preferences to, persons outside the bargaining unit which 
it represents. Thus Central States’ intent was not to 
‘encourage or discourage membership in any labor organi- 
zation.’? Rather it was to protect the seniority rights of 
the members of the unit which it represented. And in 
doing so it was fulfilling the purpose of the Act. If the 
contrary were true, every gain of a labor organization 
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would be an unfair labor practice vis-a-vis all persons out- 
side the affected bargaining unit. The absurdity of the 
conclusion demonstrates the falsity of the premise. 
Moreover, Section 8(b) (4) (D) of the Act expressly recog- 
nizes that a labor organization legally may use economic 
sanctions for the purpose of ‘‘forcing or requiring any 
employer to assign particular work to employees in a par- 
ticular labor organization or in a particular trade, craft, 
or class rather than to employees in another labor organi- 
zation or in another trade, craft, or class’? where the ‘‘em- 
ployer is failing to conform to an order or certification of 
the Board determining the bargaining representative for 
employees performing such work.’’? The Board’s orders 
in the instant case, as well as the contract, clearly recog- 
nize that the members of the operating and maintenance 
unit represented by Central States have the right to per- 
form all non-boilermaker work. Central States was there- 


fore entitled to insist that those rights be honored and that 
Standard ‘‘conform’’ to the Board’s orders. 


ARGUMENT. 


THE BOARD’S ORDER MUST BE SUSTAINED BECAUSE 
THERE IS, AND CAN BE, NO FINDING THAT CENTRAL 
STATES EITHER (A) DISCRIMINATED AGAINST MEM- 
BERS OF THE BOILERMAKER GROUP, OR (B) HAD THE 
OBJECTIVE OF ENCOURAGING OR DISCOURAGING 
MEMBERSHIP IN A LABOR ORGANIZATION. THE 
ABSENCE OF EITHER FINDING WOULD BE FATAL TO 
PETITIONERS’ ARGUMENT. 


Radio Officers v. NLRB, 347 U. S. 17, the authority re- 
lied upon by the petitioners, is not the hunting license their 
brief writers deem it to be. That case makes crystal clear 
that a violation of Section 8(a)(3), and hence a derivative 
violation of 8(b)(2), must be based upon two elements: 


“The language of § 8(a)(3) is not ambiguous. The 
unfair labor practice is for an employer to encourage 
or discourage membership by means of discrimination. 
Thus this section does not outlaw all encouragement 
or discouragement of membership in labor organiza- 
tions; only such as is accomplished by discrimination 
is prohibited. Nor does this section outlaw discrimina- 
tion in employment as such; only such discrimination 
as encourages or discourages membership in a labor 
organization is proscribed.’? Radio Officers v. N. L. 
R. B., 347 U.S. 17, 42, 43. 


There Is and Can Be No Finding That Central States 
Discriminated Against the Boilermaker Group. They 
Were Treated in Precisely the Same Fashion as All 
Other Persons, Including Local 115 Members, Who 
Were Similarly Situated. 


In refusing to permit seniority to be exercised across 
bargaining unit lines Central States has treated the mem- 
bers of the severed craft no differently from any other 
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persons who are outside the bargaining unit which it rep- 
resents; no differently from other employees of the same 
company who were outside this bargaining unit but who 
are members of sister locals of this same organization; no 
differently from clerical employees at this refinery who are 
outside this bargaining unit but are members of Local 115 
(JA 115-116). Petitioners were so informed prior to the 
election in which they voted to sever themselves from the 
existing unit (J.A 67-69). Moreover, Standard is currently 
a party to over 70 different collective bargaining agree- 
ments covering approximately the same number of bar- 
gaining units and including among the parties signatory: 
Oil, Chemical, Atomic Works International Union, AFL- 
CIO; International Union of Operating Engineers, AF'L- 
CIO; International Brotherhood of Teamsters, ete.; United 
Steelworkers, AFL-CIO; International Maritime Union, 
AFL-CIO; and Pipe Fitters Association, AFL-CIO (JA 
116-117). None of these contracts with unions of varied 
backgrounds and bargaining techniques permit employees 
in one bargaining unit any seniority job rights in a sepa- 
rate bargaining unit, irrespective of whether the separate 
bargaining units are represented by the same or different 
unions (JA 116). 


E. C. Jones, one of the petitioners, did not vote in the 
severance election and was a dues-paying member of Cen- 
tral States from October, 1944, until the date of his layoff, 
April 17, 1958 (JA 108). 

Demonstrably petitioners have received treatment no 
different from any other persons who are excluded from 
Central States unit, and neither more nor less favorable 
than what they would have received under the collective 
agreements of other labor organizations. 

Even assuming some indeterminate number of boiler- 
makers were a part of Local 115’s bargaining unit for some 
purposes, it is still apparent that they were not accorded 
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discriminatory treatment. The Trial Examiner likened the 
position of the alleged discriminatees to that of part of 
part-time employees ; the Board referred to their employ- 
ment outside the Boilermaker Department as “‘temporary’’ 
(JA 122), noted that such assignments were ‘énot con- 
sidered a part of their routine duties’’ (bid.), and re- 
ferred to them as employees who “normally would be laid 
off during slack periods in their’? (abid.) department. But 
neither ‘‘part-time’’ nor “temporary” employees would 
have any seniority job rights to work in the jobs which 
the complainants were holding at the time of their layoff. 
Section 5.02 A of the current contract between Local 115 
and Standard provides that neither part-time nor tempo- 
rary employees acquire plant seniority (App. 21). To the 
same effect is Section 5.04 (App. 21). 


Other provisions make it clear that seniority rights to 
jobs are acquired only by ‘‘regular full time employees.” 


These contractual provisions were carried over unchanged 
from the contract of March 11, 1955 (App. 20) which was 
executed well prior to the time that the representation peti- 
tions were filed. 

Therefore, whether the boilermakers who voluntarily 
voted to form and become a part of a separate unit be re- 
garded as included or excluded from the operating and 
maintenance unit, they have received treatment neither 
more than less favorable than other persons similarly situ- 
ated. The admitted facts do not demonstrate even the 
first element required to sustain a finding of a violation 
of Section 8(b) (2). 
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B. There Is No Finding, and No Evidence Upon Which 
to Base a Finding, That the Objective of Central States 
Was to Encourage or Discourage Membership in a 
Labor Organization. Section 8(b)(4)(D) Specifically 
Recognizes That the Objective of Protecting the Work 
Jurisdiction of Members of the Bargaining Unit Is a 
Legitimate Union Objective. 


The Board held: 


“There is another reason compelling the dismissal 
of the complaint. This is that there is missing here 
proof of an element essential to an 8(b)(2), 8(a) (3) 
finding: intent to encourage or discourage member- 
ship in a labor organization.’’ (JA 14.) 


And again: 


‘‘While there was differentiation in treatment between 
the boilermakers and the o. and m. employees, this dif- 


ferentiation in treatment was not based on ‘member- 
ship’ ina union. Rather, it is clear, the differentiation 
was based on membership in a unit.’? (JA 15.) 


Radio Officers v. N. L. R. B., 347 U. S. 17, the very case 
relied upon by petitioners, holds that a finding of an intent 
to encourage or discourage membership in a union is essen- 
tial, although, of course, it may be inferred from the nature 
of the act in glaring cases. 

Three separate opinions were filed but all agree that 
proof of an illegal motive is an indispensable element of 
an 8(a)(3) violation: 

“The relevance of the motivation of the employer 
in such discrimination has been consistently recognized 
under both § 8(a)(3) and its predecessor’? (p. 48). 
“That Congress intended the employer’s purpose in 
discriminating to be controlling is clear’’ (p. 44). 


All three opinions recognize that an illegal intent can be 
inferred in a proper case, but the justices differed as to 
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whether a separate finding of fact of illegal intent was 
necessary in 8(a)(3) cases. The opinion of the Court 
was that a specific finding was unnecessary where it would 
“‘be unreasonable to draw any inference other than that 
encouragement would result from such action’? (p. 51). 


Justices Frankfurter, Burton and Minton filed a concur- 
ring opinion stating: 

“In many cases a conclusion by the Board that the 
employer’s acts are likely to help or hurt a union will 
be so compelling that a further and separate finding 
characterizing the employer’s state of mind would be 
an unnecessary and fictive formality. In such a case 
the employer may fairly be judged by his acts and the 
inferences to be drawn from them’’ (p. 56, emphasis 
added). 


Justices Black and Douglas dissented because of their 
opinion that a separate finding of illegal intent was nec- 
essary in every case (p. 57 e¢ seq.). 


To sum up, five of the justices would at least require a 
separate finding of fact of illegal intent in 8(a)(3) cases 
except where such a finding would be an ‘‘unecessary and 
fictive formality’’ (p. 56). 


Throughout this case Central States has maintained that 
it was doing no more than protecting the job rights of 
the members of its unit. There is neither evidence nor 
innuendo to the contrary. 


Pursuant to the Board’s Midwest Piping doctrine (Mid- 
west Piping and Supply Co., 63 NLRB 1060), as well as 
Central States policy established long prior to this case 
and applied equally to such of its own members who were 
outside the bargaining unit, the members of the boiler- 
maker unit were excluded from coverage of Local 115’s 
contract. (No charge that this was a violation of the law 
was filed until well after the six-months statute of limita- 
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tions, nor is there any allegation that such exclusion was 
illegal in the complaint.) 


Every seniority clause grants certain rights to members 
of a particular unit, but not to members of other units 
nor to members of the public generally. This is not illegal 
discrimination within the meaning of the Act, but is rather 
the inevitable and intended effect of the limited, and ex- 
elusive, rights and duties of the bargaining agent con- 
ferred by the Act. Under Section 9(a) the majority repre- 
sentative has no authority to speak on behalf of persons out- 
side the unit and commits an unfair labor practice if it 
insists on doing so. Tezlite, Inc., 119 NLRB No. 232; 
Douds v. International Longshoremen’s Assn., C. A. 2, 
241 F. 2d 278. 


The bargaining representative bargains for benefits sole- 
ly for members of its unit, and not for others, because its 
authority as agent is so limited. It has no statutory right 
to speak on behalf of either the public generally, or mem- 
bers of other units, be they employed by the same em- 
ployer or not. Naturally, contracts thus bargained confer 
rights upon members of the unit represented. This dif- 
ferentiation in treatment is not discrimination against per- 
sons outside the unit, but only the natural result of the 
bargaining agent’s limited authority. Even were the Act 
not so explicit on this point, it is elementary that an agent 
has the fiduciary obligation to serve those it represents, 
and no others. 


Seniority clauses vary widely (See Aeronautical Lodge 
v. Campbell, 337 U. S. 521, 526). But all have in common 
the feature that they create rights which run to those per- 
sons represented by the bargaining representative. To some 
extent they may encourage membership in that unit. How- 
ever, the securing of just such advantage is the raison 
d’etre of the bargaining representative; the entire scheme 
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of the legislation is that unions shall advance the interests 
of the employees in the unit which they represent. 


In the circumstances of this particular case it may be 
that the seniority provisions of the current contract en- 
courages persons, including perhaps boilermakers, to wish 
to become members of the operating and maintenance unit. 
But this may arguably be said of every union contract. 
Every union hopes, desires, and almost always asserts, 
that its contracts are superior to those of other similar 
organizations. The point is simply this: if it be illegal 
encouragement for a labor organization to secure for the 
members of its unit advantages, real or fancied, which 
persons outside the unit do not possess, then reductio ad 
absurdum, every collective agreement (excepting only 
“‘sweetheart’’ contracts) is a per se violation of Section 
8(b)(2) of the Act. But this is precisely the logical end 
point of the line of reasoning employed in petitioners’ 
brief. 


Moreover, the Act specifically recognizes the legitimacy 
of union action designed to force an employer to assign 
work to members of the bargaining unit if he has con- 
tracted to do so or if Board orders or certifications recog- 
nize that such work belongs to the members of that unit 
(See. 8(b)(4)(D), supra at p. 4). 


‘sThe Board has held that a labor organization does 
not violate Section 8(b)(4)(D) of the Act by engaging 
in activity otherwise proscribed, if an employer’s as- 
signment of work is in derogation of a Board order 
or certification or of a collective-bargaining contract 
which assigns particular work to the striking labor 
organization. In this case IBEW asserts that it re- 
tained jurisdiction over the disputed camera work 
under the terms of its collective-bargaining agreement 
with CBS. If IBEW was contractually entitled to per- 
form the disputed work, it has not committed a viola- 
tion of Section 8(b)(4)(D) by striking to compel CBS 


13 


to live up to its agreement.’’ (Radio & Television 
Broadcast Engineers Union, 114 NLRB 1354, 1359; 
emphasis added.) 


Stated somewhat differently : 

“‘The proviso contained in Section 8(b) (4) (D) ez- 
pressly permits activities otherwise proscribed if the 
‘employer is failing to conform to an order or cer- 
tification of the Board determining the bargaining 
representative for employees performing such work’ ”’ 
(id. at 1359, fut. 5; emphasis added). 


Accord: National Association of Broadcast Engineers, 105 
NLRB 355; Local No. 48, 119 NLRB 287. 


What Local 115 did in the instant case falls squarely 
within the type of activity permitted under Section 8(b) (4) 
(D). It urged the employer to assign to the members of its 
unit who were on layoff, the work which the Company had 
agreed in the contract to assign to them and which the 
Board held was not Boilermaker Department Work. Thus 
Local 115’s actions were protected under the Act both by 
virtue of the contract and also by the decision and subse- 
quent orders in the representation case. 

The 8(b)(4)(D) cases further show that the dual unit 
cases cited by petitioners have no bearing here. The brief 
for petitioners reasons that because, during the grace period 
accorded by the gentlemen’s agreement, boilermakers were 
permitted to perform work over which Local 483 admit- 
tedly has no jurisdiction under its certification, and in de- 
partments represented by Central States, they therefore 
were members of the unit represented by Central States 
(Pet. Br. 38-39). This proposition is the basis of the con- 
clusion that Central States could not exclude the 17 boiler- 
makers from the coverage of its contract (Pet. Br. 41). 


These conclusions simply will not stand comparison with 
the 8(b)(4)(D) cases just cited. There, too, the work in 
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question had been assigned to particular named individuals. 
There, too, a union urged that the employer assign the dis- 
puted work to members of the unit holding rights to such 
work. And there, too, such individuals were replaced by 
members of the objecting unit. That result is precisely 
what the Board approved in Radio & Television Broadcast 
Engineers Union, 114 NLRB 1354, and the other similar 
cases cited above. 

If petitioners’ reasoning were correct, however, the em- 
ployees in those cases could have been required to join both 
unions, assuming the contracts contained union security 
clauses, but could not have been displaced. Such a holding 
would destroy craft unionism, render certifications and 
contracural jurisdictional clauses meaningless and unen- 
forceable, and destroy the protection which seniority 
clauses afford. In the case at hand, for example, if the em- 
ployer assigned some of the work of boilermakers to some 


of its salaried employees, thereby causing the layoff of boil- 
ermakers, the only relief the boilermakers could get, if the 
theory of petitioners be correct, would be the ‘‘right to 
bargain’’ for employees who were performing their work. 


Obviously, the Act compels no such bizarre result. Labor 
organizations have the right and the duty to protect and 
advance the interests of employees who have seniority 
rights to the work falling within the unit which they repre- 
sent. They have no such obligation to the members of 
other units whose interests, under the statutory scheme, 
are to be promoted by other organizations. 


There can be no finding of illegal intent in the circum- 
stances of this case. 
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CONCLUSION. 


Petitioners would have it that upholding the Board’s 
decision here would destroy craft-severance, and therefore 
craft unions (Pet. Br., pp. 22-24). The precise contrary is 
true. Petitioners’ theory that the boilermakers have an 
irrevocable interest in both the boilermaker unit and the 
operating and maintenance unit would also mean that 
members of the operating and maintenance unit have an 
irrevocable interest in the boilermaker unit. If that were 
true, the eligible voters in a craft severance election such 
as this would necessarily include employees in the residual 
unit. But employees in residual units (which are normally 
far larger than craft units) could hardly be expected to 
permit a severance, thus weakening their bargaining 
power. Obviously, it is petitioners’ theories, not the 
Board’s decision, which pose a real threat to craft unionism. 


The Board’s Order should be sustained. 


Respectfully submitted, 


Frep H. DaveHerry, 

Wrxston, Strawn, Smira & Parrerson, 
38 South Dearborn Street, 
Chicago 3, Illinois, 


Gerarp D. Remy, 
Remy anp WELLs, 
1120 Tower Building, 
Washington 5, D. C., 
Attorneys for Intervenor, Cen- 
tral States Petroleum Union 
Local 115. 
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APPENDIX. 
In tHe Unrrep States Covrr oF Appgars 


for the District of Columbia Circuit. 


MOTION OF CENTRAL STATES PETROLEUM 
UNION LOCAL 115 TO INTERVENE. 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Central States Petroleum Union Local 115, a labor union 
(sometimes called “‘Central States’’), respectfully moves 


argum 
port of said motion shows: 


1. Central States was the respondent in Case Nos. 
14-CB-515, 14-CB-581, 14-CB-582, 14-CB-604 and 14-CB-656 
(consolidated with Case Nos. 14-CA- 


are seeking to have reyj 
in the instant proceeding. 


2. In their Prehearing conference the Assistant General 


Counsel of the Board and counsel for Petitioners have 
agreed that the issue presented by the petition is; 


‘‘Whether the Board erred in holding that Central 
States Petroleum Union, Loca] 115, did not violate 
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Section 8(b) (1) (A) and Section 8(b) (2) by causing 
Standard Oil Company to lay off and refuse transfers 
to certain employees * * *”’ 


In the consolidated complaint it was sought: (1) to re- 
quire Central States to remove its objection to the employ- 
ment of the individual Petitioners in the bargaining unit 
which it represented and represents at the Wood River 
Refinery of the Standard Oil Company; and (2) to require 
Central States to make the individual Petitioners whole 
for wages lost by reason of their layoff and denial of 
transfer. 


3. Petitioners assert that the Board erred in dismissing 
the consolidated complaint and in denying the relief sought. 
Petitioners pray that upon review the order of the Board 
be set aside and that this Court grant such relief to Peti- 
tioners as may appear proper. 


4. As is apparent from the foregoing, the rights and 


interests of Central States, the rights and interests of the 
employees whom it represents, and the obligations of Cen- 
tral States to its members are deeply and inextricably in- 
volved in this proceeding. The question of the seniority 
rights of the members of the bargaining unit which Cen- 
tral States represents vis-a-vis the members of the peti- 
tioning union are at the root of the instant case, and 
therefore: (a) it may be contended that such seniority 
rights might be determined in this action and that the 
members of the bargaining unit which Central States repre- 
sents may be bound by such judgment; and (b) the mem- 
bers of the bargaining unit represented by Central States 
are so situated that they may be adversely affected by a 
disposition of their valuable property in seniority job 
rights should Petitioners prevail. 

5. Central States further alleges that the order of the 
Board sought to be reviewed is and was altogether right 
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and proper under the law and the facts, and that it should 
not be modified or set aside, and that the petition for re- 
view should be denied. 

Wuenrerore, Central States respectfully moves the Court 
to grant it leave to intervene herein, file a brief and partic- 
ipate in oral argument in support of its position, and 
otherwise to participate as a party herein. 

September 28, 1960. 
Fred H. Daugherty, 
Attorney for Central States 
Petroleum Union Local 
115. 


Winston, Strawn, Smith & Patterson, 
First National Bank Building, 
38 South Dearborn Street, 
Chicago 3, Illinois, 
Of Counsel. 
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EXHIBIT 1-S TO THE AGREED STATEMENT OF 
FACTS APPEARING IN VOLUME VI, CERTIFIED 
RECORD. 


Worxinc AGREEMENT. 
Preamble. 


This amended Agreement, hereinafter referred to as this 
Agreement, effective March 11, 1955 by and between the 
Standard Oil Company, an Indiana Corporation, herein- 
after referred to as the Company, and the Central States 
Petroleum Union, Local 115, Wood River, Illinois, herein- 
after referred to as the Union, acting pursuant to law as 
the exclusive bargaining agency for all employees covered 
by this Agreement: 


WITNESSETH : 


Section 5.02.4. Service for promotional purposes will 
start on the first date an individual is used as an employee 
covered by this Agreement after attaining the age of 21 
(twenty-one) years, except as a part-time employee or a 
temporary employee such as Boys in the Can Filling and 
Packing Department, and it is termed Plant Service. 


* * ° * es 
Section 5.04. Part-time employees and temporary em- 
ployees do not establish seniority for promotional pur- 
poses. 
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EXHIBIT 13-S TO THE AGREED STATEMENT OF 
FACTS APPEARING IN VOLUME VI, 
CERTIFIED RECORD. 


Worxinc AGREEMENT, 


Preamble. 


This amended Agreement, hereinafter referred to as 
this Agreement, effective May 3, 1957 by and between the 
Standard Oil Company, an Indiana Corporation, herein- 
after referred to as the Company, and the Central States 
Petroleum Union, Local 115, Wood River, Illinois herein- 
after referred to as the Union, acting pursuant to law as 
the exclusive bargaining agency for all employees covered 
by this Agreement: 


WITNESSETH : 


Section 5.02.4. Service for promotional purposes will 
start on the first date an individual is used as an employee 
covered by this Agreement after attaining the age of 21 
(twenty-one) years, except as a part-time employee or a 
temporary employee such as Boys in the Can Filling and 
Packing Department, and it is termed Plant Service. 


Section 5.04. Part-time employees and temporary em- 
ployees do not establish seniority for promotional pur- 
poses, 


PETITION OF LOCAL 483, INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS & HELPERS OF AMERICA, 
AFL-CIO, ET AL. FOR REHEARING 


IN THE 


United States Court of Appeals 


For rue Disraicr or Cotumsia Circurr 


No. 15,850 


Locat 483, InrerNatTionaL BrorHEeRHooD oF BorLERMAKERS, 
Inon Sure Bumpers, Buacxsmirus, Forcers & HELPERS 
or America, AFL-CIO, Rautpu Scuornwets, BE. C. Jones, 
Kennetu Best, Georce A. Cuaytox, Victor Covcs, 
J. D. Evans, Fuoyp Frrepuixse, Samuet R. Guarrno, 
Marion Hooper, Jonn Kuapar, J. A. LANKForD, JACK 
Lavire, Frep G. Marcu, Ratrpu L. Mitier, Rate 
Ramsier, GEORGE Strmac and Cartes Towey, 

Petitioners, 
v. 


Narionau Lasor Retations Boarp, Respondent 
and 
Stanparp Om Company, Intervenor 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board 
appenls 
: Haro GRUENBERG 
: ciroutt Gruenserc & SCHOBEL 
nd 721 Olive Street 
St. Louis, Missouri 


Mozart G. Ratner 
1411 K Street, N. W. 
Washington 5, D. C. 


Attorneys for Petitioners 


Press or Byron S. Avams, WasHincron, D. C. 


IN THE 


United States Court of Appeals 


For tHe Districr or Cotumsia Circurr 


No. 15,850 


Locat 483, InreRNATIONAL BRoTHERHOOD OF BorLerMAKeERs, 
Tron Sure Bumpers, Buacksurrus, Forcers & HELpers 
or America, AFL-CIO, Ratpx Scnorenwets, E. C. JONES, 
Kenneru Best, Grorcr A. Crayton, Vicror Covcn, 
J. D. Evans, Froyp Frrevurxz, Samven R. Guartxo, 
Marion Hoorsr, Jonn Kuapar, J. A. Lanxrorp, Jack 
Lavitr, Fren G. Marcu, Raura L. Mruter, Rater 
Ramster, Grorce Strmac and CHARLES Towry, 

Petitioners, 
v. 


Nationa, Lazor Retartons Boarp, Respondent 
and 
Sranparp Om Company, Intervenor 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board 


PETITION OF LOCAL 483, INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS & HELPERS OF AMERICA. 
AFL-CIO, ET AL. FOR REHEARING 


May it Please the Court: 


The issue which emerges from the Court’s opinion is 
this: Where craft severance requires ‘‘readjustment of 
a highly complex seniority system”’ may the Board im- 
munize readjustment involving non-craft jobs from the 
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statutory prohibition against discrimination? Affirmative 
answer is predicated on the assumption that ‘‘interests 
which the Act seeks to serve”’ are in conflict in such cases; 
that the policy against discrimination and the policy 
against employer dealing with one of two competing 
unions during a representation controversy cannot both 
be effectuated fully. Unless this assumption is sound the 
question must be answered in the negative for if the 
relevant interests are not in conflict no ‘‘accommodation”’ 
hetween them is necessary. Unless accommodation is nec- 
essary it is not permissible; otherwise Congressional guar- 
antees would be subject, under guise of accommodation, 
to administrative erosion. With deference, we demonstrate 
that the ‘‘difficult situations’’ created by craft severance 
do not bring the Board’s employer neutrality rule into 
conflict with the statutory prohibition against diserimi- 
nation. 


The clash with which the Midwest Piping rule is con- 


cerned is between the desirability of continued collective 
bargaining during the time the representation contest is 
pending, on the one hand, and, on the other hand, the 
undesirability of allowing an employer to deal with one and 
not the other contestant during that period. Shea Chem- 
ical is designed to prevent an incumbent union from obtain- 
ing an advantage over its rival by exercising its bargaining 
jurisdiction over jobs which are the subject of the repre- 
sentation contest. However, since only those jobs which are 
the subject of the representation contest will be affected 
by its outcome, it is only as to those jobs that abstention 
is required. To apply the Midwest Piping rule to jobs 
which are not involved in the contest would interrupt col- 
lective bargaining without any justification. Compliance 
with Shea Chemical plainly would neither require nor 
permit suspension of collective bargaining in the second 


1 This was the clash which the Board resolved first one way and then the 
other in William D, Gibson Co., 110 NLRB 660 (1954), and Shea Chemical 
Corporation, 121 NLRB 1027 (1958). 
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of an employer’s two plants represented by the same union 
merely because a rival union sought to displace it as bar- 
gaining agent in the first plant. If, in this case, bargaining 
had merely been suspended over jobs not involved in the 
representation contest, the suspension, while not justifiable 
under Shea Chemical, would not have involved discrimi- 
nation. But what actually happened here did. CSPU 
and Standard continued to bargain as to all non-contested 
jobs, but they excluded holders of those jobs who were 
eligible voters from the benefits of their bargain. Beyond 
that, they made the right of eligible voters to share in 
those benefits dependent upon CSPU’s retention after the 
election of jurisdiction over the contested jobs. By ex- 
ercising in this discriminatory manner its power as in- 
eumbent over non-contested jobs, CSPU obtained an enor- 
mous advantage over its election rival, thereby flouting the 
very object of Shea Chemical. And by making the job 
prospects of eligible voters in non-contested jobs depend- 
ent upon a CSPU victory in the election, CSPU and 


Standard ipso facto violated Sections 8(a) (3) and 8(b) (2), 
for they thereby deprived those eligible voters of their 
freedom, guaranteed by the Act, to vote as they chose 
in the severance election ‘without imperiling their live- 
lihood.”? Radio Officers Union v. NLRB, 347 U.S. 17, 40. 


Discrimination could easily have been avoided, and the 
most stringent obligation of neutrality observed, if Stand- 
ard and CSPU had defined the unit covered by their May 
3, 1957, contract as excluding boilermaker jobs, rather than 
employees eligible to vote in the boilermaker election. The 
record shows, and it is indeed uncontested, that the ex- 
clusion was drawn in terms of occupants and eligibility, 
instead of jobs, precisely because the contracting parties 
wanted to assure that if CSPU lost the election all eligible 
voters would lose their O & M unit jobs. Even if a desire 
for ‘‘neutrality’’ were the motive for distinguishing be- 
tween eligible voters and others, which it plainly was not, 
the distinction would have been illegal, for it tied ‘‘em- 
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ployees’ jobs’’ to their ‘‘organization rights’’ in the teeth 
of the statutory command that the one be kept in isolation 
from the other. Radio Officers case, 347 U. S., at 40. 


Nothing in the texts cited in footnote 4 of the Court’s 
opinion even remotely implies that ‘‘readjustment of a 
highly complex seniority system’’ requires or justifies 
disregard or subordination of the statutory guarantee 
against discrimination. Those authorities point out that 
just as severance ends the right of those working in non- 
craft jobs to bid for or be recalled to craft jobs so does 
it end the rights which those working at severed craft 
jobs formerly enjoyed under the residual unit contract. Of 
course it does not follow that because reciprocal rights and 
duties with respect to severed jobs are terminated by 
severance, the duty not to differentiate on forbidden 
grounds between holders of non-severed jobs is ended too. 
Relief from that duty could not be justified by severanee for 
the new representative acquires no authority in the area 


of non-severed jobs. 


Beyond doubt, the Board is at liberty to hold eligible or 
ineligible to vote in a craft unit election persons like peti- 
tioners who are temporarily laid off from craft jobs. But 
the Board is not at liberty to hold such persons eligible 
to vote on the one hand, and, on the other, deny them 
protection against contractual reduction of their seniority 
in non-craft jobs because of the Board’s eligibility decision 
or the outcome of the election. The Board is not em- 
powered to disregard Congress’ judgment that employees 
are entitled to vote with ‘‘complete freedom’’ and that 
they do not have that freedom unless eligibility to vote 
and the outcome of elections are kept ‘‘off the bargaining 
table’’, Felter v, Southern Pacific Co., 359 U. S. 326, 333. 
Tf, contrary to the fact, there were a conflict between 
that statutory policy and any Board policy, the former 
would have to prevail. 
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By prohibiting all discrimination which tends to in- 
fluence employee choice Congress elevated the interest 
of employees in participating in Board proceedings ‘‘with- 
out imperiling their livelihood’? above “‘the latitude nee- 
essary to allow a union and an employer [in negotiating] 
an agreement * * * to draw distinctions between different 
classes of employees * * *”, NLRB v. International As- 
sociation of Machinists, 9 Cir., 279 F. 2d 761, 765, cert. 
denied, 364 U. S. 890. Under no circumstances can em- 
ployees “‘doing the same job’? (Radio Officers case, 347 
U. S., at 46), be put into different classes because some 
are and some are not eligible to vote. Latitude to classify 
allows the making of only such distinctions as are wholly 
unrelated to participation in Board proceedings, because 
only such distinctions do not tend to affect the exercise of 
organizational rights. Eligibility to vote and the outcome 
of elections must be kept ‘off the bargaining table’’ because 
the statutory ban against discrimination which tends to 
impair ‘‘complete freedom * * * of individual choice’? is 
absolute. Felter v. Southern Pacific Co., 359 U. 8. 326, 333- 
334, The injunction is reinforced by the prohibition against 
the drawing of election-related distinctions by bargaining 
agents themselves. Wallace Corporation v. NLRB, 323 
U. S, 248, 255-256; Steele v. Louisville & N. R. Co., 323 U.S. 
192, 202-204. The prohibition is subject to no exception; 
protection against discrimination “is an inevitable corollary 
of the principle of freedom of organization’, [Emphasis 
added.] Phelps-Dodge Corporation v. NLRB, 313 U. S. 
177,185. That only seniority is affected by a forbidden dis- 
tinction is irrelevant; “involuntary reduction of seniority”’ 
is the essence of illegal contractual discrimination. Radio 
Officers case, supra, 347 U. S., at 26, 39; Steele ease, supra, 
323 U. S., at 202-203, 


In approving reduction of seniority in non-contested jobs 
because of eligibility to vote and the outeome of an election, 
this decision conflicts, a fortiori, with the Machinists case, 
supra, 279 F, 2d 761. There reduction of seniority in jobs 
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within an incumbent’s unit because of representation by 
another union in jobs entirely outside that unit was held 
discriminatory and unlawful. Two differences appear be- 
tween the Machinists case and this one. The first is that 
there the discriminatees were barred from jobs in the in- 
cumbent’s unit for which they were only applying whereas 
here they were ousted from jobs in the incumbent’s unit 
which they already held. The second is that there the jobs 
as to which union representation was made the determina- 
tive consideration were at no time part of the incumbent’s 
unit whereas here continuation of those jobs in the in- 
cumbent’s unit was at stake. Manifestly, these differences 
do not affect the nature of the violation which, in both cases, 
consists simply of reducing seniority on a forbidden 
ground.” 


2 That the craft severance context makes no difference is shown by the fact 
that the violation would have been exactly the same in the following context: 
Employees are working in the plant of employer B while on temporary layoff 
from their jobs in the plant of employer A, Union X is the bargaining agent 
of employees in each plant. Each plant is a different unit covered by a 
different contract. By the terms of the contract covering plant A, employees 
on layoff retain their seniority rights. Union Y files a representation petition 
challenging Union’s X’s status as bargaining agent in plant A. The Board 
holds that because the employees temporarily laid off from plant A have an 
interest in future employment in plant A, they are eligible to vote in the 
plant A election. Union X and employer B enter into an agreement that if 
union Y wins the election in plant A, eligible voters working in plant B will 
be deprived of their seniority rights in plant B, and will be displaced by 
persons junior to them in point of service in plant B, When union Y wins 
the election they effectuate the agreement. 

Could it be argued successfully in this hypothetical case that the employees 
laid off from plant B were not unlawfully discriminated against by involun- 
tary reduction of their seniority because they were entitled after the election 
to ‘‘only such seniority rights as [Union Y] their new bargaining represen- 
tative [in plant A] obtained for them’’? (Slip op. p. 3). Is it not apparent 
that petitioners’ seniority rights in plant B cannot be made dependent on 
Union X’s continued status as bargaining agent at plant Af Unless this 
example does not pose a case of illegal discrimination, petitioners’ seniority 
rights in the residual O & M unit could not lawfully be made dependent in the 
case at bar on whether after the election the CSPU unit continued to contain 
boilermaker jobs. 
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The importance of maintaining the statutory barrier 
against contractual discrimination is enhanced, not dimin- 
ished, in craft severance cases. History teaches and the 
record in this case confirms that the opposition of in- 
dustrial unions and their employers to craft severance 
provides a strong incentive for adoption of contractual 
arrangements which will tend to discourage it. Discourage- 
ment of severance is indisputably ‘‘a natural and fore- 
seeable consequence’’ (Radio Officers Union v. NLRB, 347 
U. &., at 52), of the CSPU-Standard plan to reduce the 
plant seniority of eligible voters but not others working in 
identical non-craft jobs. To hold the plan illegal requires 
only recognition that in craft severance cases, as in all 
others, contracting parties must define bargaining units 
in terms of jobs, not people. Carlise & Jacquelin, 55 
NLRB 678, 680. To hold that ‘‘eraft severance requires’’ 
sanctioning unit definitions in terms of people rather than 
jobs is to attribute to Congress an intention to grant 
freedom for severance with one hand while with the other 


hand taking away the very protection against job discrimi- 
nation which Congress considers essential to its enjoyment. 
No resolution which imputes to Congress so duplicitous a 
purpose can properly, we submit, be characterized as a 
‘reasonable * * “ and * * * proper accommodation of 
the interests which the Act seeks to serve.’’ 


In 1947, despite objections from industrial unions and 
employers, Congress removed restrictions upon severance 
which had been imposed by the Board. Congress decided 
that the freedom of craftsmen to sever was of overriding 
importance in the ‘‘difficult situations’? which severance 
creates. Is it not ironic to hold that the Board may, in 
practical effect, reimpose restrictions upon severance by 
approving a contractual approach to readjustment of sen- 
iority status which inevitably discourages exercise of the 
craftsmen’s freedom to sever? 


For the foregoing reasons it is respectfully submitted 
that this petition for rehearing should be granted and 
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that upon reconsideration the Board’s decision and order 
should be set aside. 
Respectfully submitted, 
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I. The Discrimination on Which Denial of Petitioners’ Job Bids 
and Layoffs Was Predicated Occurred Prior to Severance, 
at a Time When Petitioners Were Admittedly Members 
of the Operating and Maintenance Unit 


The briefs of the parties, like the Board’s decision, pro- 
ceed from the false premise that the discrimination against 
petitioners occurred only ‘‘after the certification of Local 
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483,’’ at a time when, according to the Board, by virtue 
of that certification, petitioners were ‘‘not members of 
the O. & M. unit.” (JA 12; Board Brief, pp. 2, 14, 29; 
Standard Brief, pp. 33-34; CSPU Brief, pp. 6-7, 10-11). 
Thus, the Board’s brief admits (p. 24) that the ‘‘corner- 
stone of the Board’s determination * * *’’ is its finding 
that ‘‘the differentiation in treatment was based on mem- 
bership in a unit.”? The Board’s brief (pp. 21, 38), also 
admits, however, that the ‘‘lay-offs and the refusals to 
transfer which followed [exclusion of the boilermakers 
from the May 3, 1957, contract] were expressly grounded 
on the circumstance that the contract which provided for 
seniority rights in these matters did not cover the boiler- 
makers.’’ Thus, the differentiation in treatment from which 
all of the acts of discrimination flowed, CSPU’s causation 
of all those acts, and some of the acts themselves, occurred 
before severance, at a time when petitioners necessarily 
were members of the O. & M. unit. 


The disparate contract treatment of the boilermakers 
with respect to plant seniority was admittedly the predicate 
for Standard’s denial, at CSPU’s insistence, of petitioner’s 
job bids? (Board Brief, pp. 27-28), and for CSPU’s de- 


1CSPU argues (Br. pp. 6-7, ef. Bd. Brief, p- 12) that discrimination is 
disproved by the fact that petitioners were treated no differently with respect 
to plant seniority than other members of CSPU, such as clerical employees 
and other persons who were outside the O. & M. bargaining unit. But this 
assumes that at the time the discrimination occurred petitioners were likewise 
outside the O. & M, unit; if they were not, comparison with the treatment 
accorded those who were outside the unit is manifestly irrelevant, The same 
fallacious assumption underlies CSPU’s argument (Br. pp. 12-14) predicated 
on Section 8 (b) (4) (D). 


2 Despite the attempt of the Board’s brief to invent another reason for 
Standard’s denial of the job bids (Br. pp. 40-41), the record specifically 
shows and intervenors do not deny that the only reason Standard did not 
honor the job bids was ‘‘because of CSPU’s insistence’? (JA 114). It is 
patent, therefore, that Standard did not believe that preservation of its 
‘‘neutrality’’ required that the job bids be denied, any more than it believed 
that preservation of its neutrality required that petitioners be denied, during 
pendency of the Board proceeding, equal treatment of seniority for bumping 
and job retention purposes. Admittedly (Bd. Br. p. 22, JA 16), having made 
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mand, which Standard, as it admits (Br. p. 10), and the 
Board found (JA 16), considered itself bound to honor, 
that petitioners be laid off in favor of employees in the 
O. & M. unit with less plant seniority, but with job reten- 
tion rights under the contract. All of this occurred prior 
to severance of the boilermaker unit from the O. & M. unit. 

The Board’s brief says (p. 30, note 6, cf. p. 21) that 
‘‘there is no issue in this case pertaining’’ to the ‘‘con- 
tractual exclusion of these employees from the CSPU unit.”’ 
But the parties stipulated at the hearing (JA 114) that 
‘‘Standard and CSPU 115 take the position that [petition- 
ers whose bids were denied] were lawfully excluded from 
the May 3, 1957 agreement. General Counsel takes the 
position that the aforesaid employees were unlawfully ex- 
cluded from the May 3, 1957 agreement.’’ [Emphasis sup- 
plied.]# 


the contract, Standard acquiesced in CSPU’s ‘‘insistence’’ that it abide by it 
because it believed that it was required to do so. We treat the Board’s 
discussion of the reason for CSPU’s insistence below, pp. 20-22, infra. 


3 That the complaint did not allege that the contractual exclusion was itself 
an unfair labor practice, which the Board’s brief stresses (cf. CSPU brief, 
pp. 10-11), is wholly irrelevant since here, as in Potlatch Forests, Inc., 87 
NLRB 1193, 1211, the issue ‘‘is not whether the Respondent committed an 
unfair labor practice by inaugurating the policy’’ pursuant to which employees 
were subsequently laid off, but only whether the conduct of CSPU and Stand- 
ard in causing and making the layoffs and bid denials pursuant to that policy 
constituted an unfair labor practice. Thus, it is the layoffs and bid denials 
which are ‘‘the gravamen of the unfair labor practice complained of * * * ’’, 
Local Lodge No, 1424 v. N.L.RB.B., 362 U.S. 411, 420, discussing Potlatch 
Forests, supra, with approval. 

Of course the policy of the company and CSPU pursuant to which the bid 
denials and layoffs were made, including the exclusion of petitioners from 
contract coverage, may ‘‘be used to illuminate current conduct claimed in 
itself to be an unfair practice,’’ even though the policy was inaugurated and 
the exclusion occurred well outside the six month limitation period. (Jbid.) 
In fact, the validity of the contract exclusion enters the case because CSPU 
and Standard put it in issue by relying upon it to justify the subsequent 
denials of bids and the layoffs, which, in the absence of that justification, 
would unquestionably have been discriminatory. Consequently, determination 
of the validity of the contract exclusion is necessary to adjudicate the validity 
of the claimed affirmative defense, not the complaint. To such an issue, 80 
raised, contrary to CSPU’s suggestion (Br. pp. 10-11), ‘‘Section 10(b) is 
clearly inapplicable.’’ Potlatch Forests, Inc., supra; cf. N.L.B.B. v. Trans- 
american Freight Lines, 7 Cir., 275 F. 2d 311, 314. 
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At that time, prior to severance, petitioners were ad- 
mittedly members of the O. & M. unit. In its decision in 
the representation case the Board specifically acknowledged 
and referred to their ‘‘inclusion’’ in “‘the O. & M. unit”’ 
(JA 22). Prior to severance they could not have been mem- 
bers of a boilermaker unit, for no boilermaker unit was in 
existence. In its direction of election, the Board made 
clear that whether the boilermakers would be separated 
from the O. & M. unit would depend on the outcome of the 
election, and, if a majority did not vote for Boilermakers 
“these employees shall remain a part of the existing O. & M. 
unit.’’? [Emphasis added.] (JA 123). In its decision in 
the instant ease the Board admitted that petitioners could 
have become members of the boilermaker unit only ‘‘after’’ 
severance. (JA 12, ef. Bd. brief, pp. 2, 3, 14, 28,.34, 38). 
It specifically found that petitioners were not members of 
the O. & M. unit ‘‘after the certification of Local 483,’’ and 
denied that it had held in the representation case that in 
the event of severance, petitioners ‘‘would hold a dual unit 
status, * * * making them members of an O. and M. unit 
and a boilermaker unit at the same time.’’ [Emphasis 
supplied.] Ibzd. 


In fact, not only does the Board admit in its brief that 
at the time the policy of disparate treatment was initiated 
and implemented petitioners were member of the O. & M. 
unit, it concedes that prior to severance CSPU was their 
exclusive bargaining representative and that it was under 
a duty to accord them fair representation ‘‘respecting 
[their O. & M. unit] jobs.’’ (Br. pp. 33-34.) The Board 
concedes that with respect to every aspect and attribute of 
their employment in O. & M. unit jobs, except only seniority 
and any rights predicated thereon, petitioners were en- 
titled to be treated equally with all other members of the 
O. & M. unit. Ibid. 


The Board does not deny, nor could it, that seniority is 
an attribute of the employment relation like any other and 
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that, where any status or benefits are predicated upon 
seniority by the employer alone, or by the employer and 
a bargaining agent jointly, discriminatory treatment of 
seniority standing violates the Act. The cases cited in 
our main brief, pp. 17, 20, and in N.L.R.B. v. International 
Association of Machinists, 9 Cir., 279 F. 2d 761, 765-766, 
show that disparate reduction of or refusal to recognize 
seniority is a most prolific source of illegal job discrimina- 
tion. The Board appears to argue (Br. p. 34), however, 
that the nature of a craft-severance proceeding is such 
that prior to severance an employer and a union may 
deny ‘‘the seniority rights of its contract’? to persons 
eligible to vote in the election. The reason it advances 
is that such persons have only ‘‘temporary status’’ in the 
unit and on that ground are properly to be differentiated 
from ‘‘the ordinary employee working permanently in the 
unit.”” (Br. p. 33). 


It is not clear how far the Board means to carry this 


distinction. In the light of its concession as to the duty 
of fair representation surely it would not contend that 
Standard and CSPU could deny eligible voters equality 
of treatment with respect to wage rates by scaling wage 
rates of holders of O. & M. unit jobs in accordance with 
their plant seniority, and then refusing to recognize or 
honor the plant seniority of eligible voters. 


What the contention seems to come to is that persons 
eligible to vote in a craft severance election may be treated 
differently than ‘‘permanent’’, employees before sever- 
ance with respect to bumping, bidding and job retention 
rights only. As applied in this case, at least, the alleged 
distinction between ‘‘temporary’’ and ‘‘permanent’’ is 
entirely illusory; making it stems from the Board’s failure 
to compare the status of comparable individuals at the rele- 
vant time, that is, to compare petitioners’ tenure prior 
to severance with the tenure of other employees similarly 
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situated. Thus, to exactly the same extent that, prior to 
severance, petitioners’ jobs in the labor pool were ‘‘tempo- 
rary’’ so were the labor pool jobs of employees who had 
been ‘‘bumped back’’ from other departments. To exactly 
the same extent that petitioners had ‘‘permanent”’ interests 
in jobs outside the labor pool, the other bumped back em- 
ployees had ‘‘permanent’’ interests in jobs in their re- 
spective departments. The same was true, of course, with 
respect to premium rates and overtime and vacation privi- 
leges which petitioners, exactly like all other bumped back 
employees, enjoyed while working on labor pool jobs 
(Bd. brief, pp. 29-30, 41). 


Standard and CSPU both acknowledged that during the 
period after the petition was filed and before severance 
there was no difference in any of these respects between 
petitioners and labor pool job holders who had been bumped 
back from other departments. During that period they 
extended to boilermakers the same bumping and job reten- 
tion privileges based on plant seniority which they had 
previously enjoyed: these were exactly the same as those 
guaranteed by the May 3, 1957 contract to the others, and 
exactly the same as those which boilermakers would have 
received under the terms of that contract, but for their 
‘‘involvement’’ in the Boilermaker representation proceed- 
ing. CSPU admitted that the effect of recognition of peti- 
tioners’ plant seniority was to cause the retention of 
petitioners (JA 102) ‘‘even when it meant the lay off 
last fall of CSPU-represented employees who, but for the 
gentleman’s agreement, would have held contractual senior- 
ity rights to non-boilermaker jobs that have been filled by 
men in the boilermaker group.’’ ‘ 


4 This, of course, disposes of CSPU’s present argument (Br. p. 8), that 
even if petitioners had not been excluded from the coverage of the contract 
they would not have been retained after severance because they were only 
‘part time’’ or ‘‘temporary’’ employees who, under the contract, acquired 
no ‘‘seniority job rights to work in the jobs [they] were holding at the time 
of their lay off.’’ 
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The perquisites of bidding and retention in labor pool 
jobs were predicated exclusively on plant seniority, and 
consequently did not, and could not, vary with or depend 
on the relative departmental seniority of the holder in the 
department from which he had come. Accordingly, prior to 
severance, there was no difference in tenure in labor pool 
jobs between petitioners and others performing labor pool 
jobs. Consequently, no difference in treatment of petition- 
ers’ plant seniority for purposes of bidding out of and re- 
tention in those jobs could be justified. 


The Board may argue, however, that even though peti- 
tioners’ status in labor pool jobs prior to severance was 
no more and no less ‘‘temporary’’ than others in such jobs, 
this reflected only the fact that boilermaker jobs themselves 
were included in the O. & M. unit; with severance of those 
jobs, arguably, petitioners’ status in the O. & M. unit would 
become ‘‘temporary’’ whereas the status of others with 
‘¢permanent’’ interest in departmental jobs remaining in 
the O. & M unit would not. The difficulty with such an 
argument, however, is that it points up the vice of the dis- 
crimination as between petitioners and others which Stand- 
ard and CSPU decided upon and practiced before severance 
oceurred and before it could even be known whether it 
would oceur. CSPU admitted that petitioners were ex- 
cluded from the contract’s provisions (JA 101): 


because of the uncertainty of the outcome of the repre- 
sentation proceedings (and even uncertainty as to 
which employees might be called ‘‘involved’’ therein). 


Plainly, at the time that exclusion took place, petitioners’ 
status in jobs in the labor pool was no more ‘‘temporary’’ 
than any others. The bid denials, similarly, occurred be- 
fore the challenged ballots were even counted and before 
it could be known whether the boilermakers would be 
severed.® 


5 The Board’s brief (p. 38), reveals its considerable concern over this fact 
for it seeks to shore up the weakness by suggesting that the bid denials 
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But even if it could have been predicted with absolute 
assurance from the moment the petition was filed that sev- 
erance would ultimately be granted, that would afford no 
justification, prior to actual severance, for treating holders 
of O. & M. jobs who were bumped back from the boiler- 
maker department as “‘temporary’’ occupants of those jobs 
for bidding and retention purposes and holders bumped 
back from other departments as ‘‘permanent.’’ In the first 
place, if, prior to severance, petitioners had been accorded 
equality of plant seniority treatment with holders of O. & M. 
jobs bumped back from other departments, they might have 
exercised their bidding prerogatives, as four of the peti- 
tioners tried to do, prior to severance to move into a job 
in a department other than the boilermaker department. 
Had they been allowed to do this, they would have lost their 
poilermaker department seniority (JA 8, 55). On any 
theory, those who no longer had boilermaker department 
seniority would have remained in CSPU’s residual O. & M. 
unit after severance of the boilermaker unit. Since pos- 
session of departmental seniority in the boilermaker de- 
partment is the only possible predicate for a contention 
that petitioners’ status in their O. & M. jobs prior to sev- 
erance was more ‘‘temporary’’ than that of labor pool 
job holders who held departmental seniority in other de- 
partments, divestiture of their boilermaker seniority would 
destroy the contention. And since it could not be known 
prior to severance whether, unless they were discrimina- 
torily denied in the meantime the same bidding opportunity 
enjoyed by other holders of O. & M. unit jobs, any or all 
of the petitioners would exercise their right to bid, it could 


le 
occurred ‘¢at a time when it was known from the tally of the unchallenged 
ballots that craft severance was most likely.’ Unless the challenged ballots 
could not have affected the outcome, in which event they would not have been 
opened, or it was known in advance of counting how petitioners had voted, 
we are at a loss to understand how the outcome of the election at that stage 
could have been predicted. In fact, neither CSPU nor Standard claim that 
they predicated the bid denials on any such prediction. 
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not be known prior to severance which, if any, of them, 
were in the residual unit only ‘‘temporarily.”’ 


Finally, the argument (Br. pp. 33-35) that in the event 
of severance petitioners, because of their seniority rights to 
jobs then outside the CSPU unit, would be properly charac- 
terizable as ‘‘temporary’’ holders of O. & M. jobs, fails 
to take account of the legal effect and impact of severance 
itself. (Cf. JA 11). Petitioners’ right to reemployment in 
boilermaker jobs on the basis of their departmental senior- 
ity, like the right of all other holders of labor pool jobs to 
reemployment in their department, stemmed from the con- 
tract between Standard and CSPU.* With the severance 
of boilermaker jobs from the CSPU unit, the application of 
the CSPU-Standard contract to those jobs would come to 
an end as a matter of law. Local 1545, United Brother- 
hood of Carpenters & Joiners of America v. Vincent, — 
U.S. App. D.C. —, No. 26578, dec’d December 19, 1960, 
slip op. p. 446, ftn. 5; American Seating Company, 106 
NLRB 250; Ludlow Typograph Company, 113 NLRB 724, 
725, 728-729. Consequently, the very event, severance, 
which the Board uses to prove that petitioners’ tenure in 
O. & M. jobs would thereafter be ‘‘temporary’’ removes 
the basis for its argument that petitioners would continue 
to have a contractual interest in employment in permanent 
jobs outside the CSPU unit. 


It is true indeed, as the Board says (JA 11; Br. p. 36), 
that after severance petitioners, like holders of boiler- 
maker jobs, would have to look to Local 483, and to it 
alone, for seniority rights affecting any and all phases of 


6 This is not to say, of course, that apart from that contract, or any contract, 
petitioners would not have a right not to be discriminated against with respect 
to employment or reemployment in that department on grounds which the Act 
forbids. It is only to say that, of course, as the Board, Standard, and CSPU 
all bootlessly argue (Board brief, pp. 27-28; Standard brief, pp. 20-22; 
CSPU brief, pp. 7-8) an affirmative right to obtain or keep a job ahead 
of somcone else because of one’s greater seniority is the product only of cither 
a contract or company policy, not, as yet at least, of law. 
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employment in boilermaker jobs. If for no other reason 
than this, it could not be said that petitioners’ prospects 
of returning to the boilermaker department were, after 
severance, sufficient to justify treating their employment 
in the O. & M. unit thereafter as ‘‘temporary.”’ Petition- 
ers’ prospects, after severance, of obtaining a contractual 
right to future employment in boilermaker jobs on the 
basis of their departmental seniority would depend entirely 
on the agreement which Local 483 might thereafter nego- 
tiate with Standard.” Certainly the free transfers back and 
forth between the labor pool and the boilermaker depart- 
ment, on which the Board relied at the time of the represen- 
tation case in finding that prior to severance their assign- 
ments to labor pool jobs were ‘‘temporary”’ (JA 122), 
could, as Standard and CSPU both declared they must 
(Standard brief, p. 26; CSPU brief, p. 14; JA 74-75), come 
to an end. 


It follows that prior to severance no disparity of treat- 


ment of plant seniority affecting O. & M. unit job rights 
could have been warranted or justified by any difference in 
petitioners’ tenure in labor pool jobs as compared with 
others similarly situated. To the extent that their tenure 
was different, that difference stemmed only from their ex- 
clusion from the CPSU-Standard contract. 


7 Subject to the prohibition against discrimination on a forbidden ground, 
Boilermakers could lawfully negotiate a contract for jobs in its unit with, 
inter alia: (1) no seniority provision, (2) seniority rights limited to those 
who were then actually working at boilermakers jobs, (3) seniority rights 
for anyone who had ever worked at a boilermaker job, (4) seniority rights for 
anyone who had ever worked at Standard’s Wood River Refinery, or (5) 
seniority rights for anyone who had ever worked for the Standard Oil Company. 
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II. Unless the Discrimination Against Petitioners Before 
Severance Was Lawful the Denial of Their Job Bids and 
the Layoffs in Issue Were Unlawful 

Disparate treatment while petitioners were still mem- 
bers of the O. & M. unit could not possibly be said to fol- 
low different ‘‘unit lines.’’ Consequently, whether, absent 
that disparate treatment, petitioners would have ceased 
after severance to be members of the O. & M. unit is not an 
issue in this case. That question could have been properly 
presented only if Standard and CSPU had waited until 
after severance to embark upon a policy and program of 
according petitioners different treatment from others in the 

O. & M. unit. Since they did not, that question can no more 

properly be posed in this case than the question whether the 

discriminatees could lawfully have been barred from reen- 
tering the production unit by a non-discriminatory contract 
clause could properly be posed in N.L.R.B. v. International 

Association of Machinists, 9 Cir., 279 F. 2d 761, 767. In that 

case the employer and the Machinists argued that the court 

should not order reinstatement to the unit with back pay 
because, if the contract had contained a non-discriminatory 
rather than a discriminatory clause, the discriminatees 
could lawfully have been barred from returning to the 
unit. The court held that since the discriminatees’ return 
had in fact been barred pursuant to a discriminatory clause, 
it was immaterial and inappropriate to decide whether they 
could lawfully be barred by a non-discriminatory one. Simi- 
larly in this case, it is immaterial and inappropriate to 
decide whether CSPU and Standard lawfully could have 

barred petitioners from employment in the residual O. & M. 

unit by adopting a policy of disparate treatment after 

severance. The Board’s purported distinction (Brief, p. 

26) of the J.4.M. (Menasco) case, supra, from this one on 

the ground that there discrimination lay in treating em- 

ployees returning to the unit differently from those who 
remained in it stands the case on its head. The court ex- 
pressly held that the discrimination consisted of treating 
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some who left the I.A.M unit differently than others 
who left. The court expressly left undecided the question 
whether it would be lawful to distinguish uniformly for 
seniority purposes all those who left the unit from all 
those who remained in it. 


The only theory on which it would become appropriate 
to reach the question of the effect of severance on peti- 
tioners’ standing in the O. & M. unit in this case is that 
when the prospect of severance arose the law imposed 
on Standard and CSPU the duty to accord different treat- 
ment to others in the unit than to those who were ‘‘in- 
volved’’ in the severance proceeding. From the inception 
that was the explanation offered by Standard and CSPU 
for their exclusion of boilermakers from the contract 
(JA 62, 105, 109-110). Standard said: ‘‘This exclusion 
occurred because of the Company’s legal duty to refrain 
from recognizing any union as the exclusive bargaining 
representative of the employees in the Boilermaker [group] 


* * * until the question of such representation is deter- 
mined * * *’? (JA 62). CSPU agreed with Standard that 
they could not have included boilermakers in the 1957 
contract without committing an unfair labor practice (JA 
109, 110).° The Board squarely held that Standard and 


8 Standard itself recognized that exclusion of the boilermakers from the 
May 1957 contract would inevitably give rise to the ‘‘feeling that the com- 
pany is discriminating against the employees involved in the representation 
proceeding’’ (Board Br. p. 41; JA 62). To avoid that it extended ‘‘bread and 
butter’’ benefits to the boilermakers and gave them limited seniority benefits 
by oral agreement with CSPU. To the extent it denied then equality of 
treatment with respect to seniority, it could justify the discrimination only 
as a product of legal compulsion. (Standard Br. pp. 3, 30-32) 


9 We pointed out in our main brief, pages 30-31, that Standard’s concept 
that it was required to withhold recognition from CSPU as exclusive bargain- 
ing agent for the boilermakers pending outcome of the Board proceeding 
would have precluded the oral agreement (JA 8, 60) under which boilermakers 
were accorded bumping and retention rights pending outcome of the pro- 
ceeding. Thus, their concept would have required the immediate layoff of 
all excluded boilermakers upon execution of the May 3, 1957 contract. 
Neither Standard nor CSPU in their briefs take issue with that, but they do 
not even attempt to explain the inconsistency. 
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CSPU were right: the law did compel exclusion of persons 
‘involved’? in the representation proceeding from the 
contract (JA 13-14, cf. 11). Now, in its brief the Board 
confesses that Standard, CSPU and the Board were wrong 
(Board Br., pp. 19, 40).° Board counsel would have it, 
however, that the ‘“‘lawfulness’’ of Standard’s exclusion 
of the boilermakers from the 1957 contract does not turn 
“‘on the accuracy of its legal judgment * * * ’’ (Br. p. 43). 
But of course it does. It is settled beyond dispute that 
discrimination is not immune simply because it is the 
product of a mistake of law. N.L.R.B. v. American Na- 
tional Insurance Co., 343 U.S. 395, 407, ftn. 20; Old King 
Cole, Inc. v. N.L.R.B., 6 Cir., 260 F. 2d 530, 532; Taylor 
Forge & Pipe Works v. N.L.R.B., 7 Cir., 234 F. 2d 227, 231, 
cert. denied, 352 U.S. 942; N.L.R.B. v. Corsicana Cotton 
Mills, 5 Cir., 178 F. 2d 344, 346; Inland Steel Co. v. N.L.R.B., 
7 Cir., 170 F. 2d 247, 249. N.L.R.B. v. J. H. Allison € Co., 
6 Cir., 165 F. 2d 766, 767." 


Board counsel argue now that the contract exclusion 
was non-discriminatory because (Br. p. 40) the “‘Board 
did not suggest in the Gibson case that an employer was 
required to recognize the incumbent union when faced with 
a rival claim for recognition.’’ But this is a grasping 
for straws and no substitute for the Board’s abandoned 
holding. It is one thing to say, as the Board did, that 
disparate treatment otherwise violative of Sections 8(a) (3) 
and 8(b)(2) must be tolerated because the union and the 


10 Not so Standard (Br. pp. 14, 15, 23, 31-32) and CSPU (Br. p. 10). 
Apparently aware of the extent to which their defense to exclusion of the 
boilermakers from the contract must rest upon the compulsion of law theory 
they close their eyes to the fact than when they acted, Gibson not Shea was 
law and hope for the best. 


11 Board counsel attempts to confuse even this issue by arguing (Br. pp. 
21, 42-43) that the question before the company was whether the Board would 
ultimately decide that the petitioners were in the Boilermakers’ unit or the 
O. & M. unit. There was no occasion for Standard to make any prediction 
as to that; its justification for excluding all boilermakers from the contract 
could not possibly have turned on that question. 
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employer were compelled to engage in it by a doctrine or 
policy developed by the Board pursuant to Sections 8(a) (1) 
and 8(a) (5); it is quite another thing to say such discrimi- 
nation must be tolerated because a policy developed under 
Sections 8(a)(1) and 8(a)(5) did not forbid them to dis- 
criminate. 


The Board’s brief (pp. 38-43; ef. Standard Br. pp. 14, 22) 
does not even attempt to come to grips with our contention 
(Main Brief, p. 28) that even if the Board’s erroneous 
view that the Midwest Piping doctrine operated against 
inclusion of the boilermakers in the 1957 contract were cor- 
rect, the existence of that doctrine could not have excused 
the discrimination resulting from the exclusion. The Su- 
preme Court has made it absolutely plain that no mere 
policy of the Board can ever supersede a policy of Con- 
gress or reduce a statutory guarantee. Colgate-Palmolive- 
Peet Co. v. N.L.R.B., 338 U.S. 355, 363; N.L.R.B. v. Insur- 
ance Agents International Union, 361 U.S. 477; N.L.B.B. v. 
Drivers Local Union 639, 362 U.S. 274. Thus, no policy 
developed by the Board, whether to promote employer 
‘‘neutrality’’ as between competing unions in elections, or 
for any other end, could supersede the statutory guarantee 
to individual employees against discrimination. But, even 
assuming arguendo that it could, no supersedure argu- 
ment can be made in the absence of proof of a clear positive 
conflict between the Board’s ‘‘neutrality’’ policy and the 
anti-discrimination provisions of the Act. The brief’s 
confession of error now admits that there was no such 
conflict at all. 


Board counsel nevertheless seek to justify the pre-sev- 
erance discrimination on the theory that exclusion from the 
contract was necessary in order that petitioners after sev- 
erance be denied the seniority benefits of the O. & M. con- 
tract. They say it is necessary to sanction such denial 
in order to avoid inequities and difficulties in the collective 
bargaining process and to facilitate administration of 
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agreements (Board Br. pp. 34-36; CSPU Br. pp. 14-15). 
The contention may be tested by assuming that Standard 
and CSPU had included, instead of excluding, boilermakers 
and all persons on the boilermaker department seniority 
roster from their 1957 contract,’* as the Board now con- 
cedes (Br. pp. 40-41), they lawfully could have done. 


Had contract coverage not been withheld, when severance 
of the boilermaker unit occurred, by operation of law the 
contract would have ceased to apply to all employees work- 
in boilermaker jobs. (Cases cited p. 9, supra). But it 
would not have ceased to apply to persons holding O. & M. 
jobs outside the boilermaker department, regardless of 
their presence on or absence from any boilermaker depart- 
ment seniority list, and regardless of any prospect they 
might have had of reemployment in the boilermaker de- 
partment. The reason is, of course, that bargaining units 
are composed of jobs, not people,** and, consequently, sev- 
erance of a small unit from a larger unit can terminate 
application of the contract covering the comprehensive 
unit only with respect to such jobs as are in the smaller 
unit. Persons occupying jobs in the smaller unit lose the 
benefits of the contract, insofar as the jobs they hold 
are no longer covered. Termination of coverage in the 
smaller unit does not similarly affect persons occupying 
jobs in the larger unit, of course; the jobs they occupy 
remain covered. 


12 We need not, and therefore do not here contend that CSPU and Standard 
were required as a matter of law to include boilermaker department jobs in 
their 1957 contract. We contend only that they were required to include in 
the contract O. & M. unit jobs outside the boilermaker department, without 
distinction based on the eligibility or ineligibility of the individual holder 
of such job to vote in the Boilermaker severance election. However, it is 
plain from Gibson (sce our main brief, pp. 26-27) that there was no legal 
barrier to inclusion even of boilermaker jobs in the 1957 contract, and, for 
analytical purposes, it helps to assume their inclusion. 


12a H. P, Wasson ¢ Company, 105 NLRB 373, 374; Shoreline Enterprises, 
Inc. V. N.L.B.B., 5 Cir., 262 F, 2d 933, 944. 
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That is not to say, as Standard seems to think (Br. p. 
26), that removal of the smaller unit has no effect on 
persons holding jobs in the larger unit. Clearly, it does, 
for example, by preventing exercise of their right under 
the contract to be assigned and to ‘‘bid’’ into jobs in the 
smaller unit. Persons holding jobs in the smaller unit 
are affected in the same way; they no longer have a con- 
tract right to bid, bump or be assigned into jobs in the 
larger unit. Moreover, their bargaining agent cannot (ex- 
cept by reciprocal agreement with the bargaining agent 
representing the larger unit) obtain for them a right to 
bid or be assigned into jobs in the larger unit. 


Accordingly, if the boilermakers had been included in the 
May, 1957 contract, when severance actually took place 
the contract would automatically have ceased to apply to 
boilermaker department jobs. Persons holding such jobs 
would have lost all rights under that contract, including 
any contract right they had to ‘‘bump’’ and bid into jobs 
in the residual O. & M. unit, just as, for precisely the same 
reason, all persons holding O. & M. jobs outside the boiler- 
maker department, at the same moment, did lose their 
contract right to bid or be assigned or return to jobs in 
the boilermaker department. (See p. 9, supra.) There- 
after, whatever ‘‘bumping”’ or ‘‘assignment”’ or ‘‘bidding’’ 
rights between units each group might enjoy would 
necessarily be the result only of ‘‘special provisions’’ 
which the representative of each unit might make (Board 
Br. p. 35, ftn. 9). 


On the other hand, severance could not affect the CSPU 
contract to the extent that it covered jobs in the residual 
unit, whether those jobs were held by persons who came 
from the boilermaker department or from any other de- 
partment. Consequently, had boilermakers been included 
in the contract, severance would not have altered peti- 
tioners’ contractual seniority rights to retain common labor 
pool jobs, to bid, and to bump within the residual O. & M. 
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unit. (Cf., Standard Br. pp. 31-32.) Of course petitioners 
could have acquired a contract right to return to jobs in 
the boilermaker department after severance if ‘‘special 
provisions’’ (Board Br. p. 35, ftn. 9) were made by Local 
483 in its contract with Standard to cover recall to that 
department of employees on temporary layoff from the 
boilermaker department. Employees from other depart- 
ments who, at the time of severance, might have been on 
temporary assignment to boilermaker department jobs, 
could similarly have been given a right to return to the 
residual O. & M. unit by ‘‘special provisions’’ which CSPU 
could have negotiated with Standard. 


The Board admits (Br. p. 35, ftn. 9) that ‘‘the repre- 
sentative of each unit may be expected to make special 
provisions to cover part time employees [who work in two 
units] * * * in order to avoid inequities’? and that the 
collective bargaining problems posed by such part time 
employees are ‘‘similar’’ to those posed by employees on 


temporary assignment to one bargaining unit with pros- 
pects of recall to another. It makes no effort to explain, 
however, why the bargaining agents may be ‘‘expected’’ to 
make such arrangements in one case but not in the other 
except to assert that ‘‘temporary employees are [not] with- 
in the bargaining unit.’”?** The hollowness of the alleged 


13 The Board’s own statement and the cases it cites (Br. pp. 32-33) show 
that not all employees who may be described as ‘‘temporary,’’ but only 
those who are employed for a short term of definitely limited duration, can be 
excluded from bargaining units. See also Personal Products Corporation, 114 
NLRB 959, 960; Lloyd A. Fry Roofing Company, 121 NLRB 1433, 1437; 
Twenty-Fourth Annual Report of the National Labor Relations Board, 1959, 
p. 46. Since petitioners were employed in labor pool jobs for up to two 
years at a stretch (Board Br., p. 31, ftn. 7), the rule which excludes short 
term ‘‘temporary’’ employment because those engaged in it are deemed not 
to have an interest in such jobs sufficient to warrant their participation 
could not apply to petitioners’ employment in those jobs. The Board’s 
assertion that we cite only cases in which employees are regularly employed 
in two units (Br. p. 32) ignores the cases cited at p. 36 of our brief. In one 
of them, Kennecott Copper, the individual involved was employed temporarily 
on one job and permanently on the other; in the other case, Huntley-Van 
Buren, the individual was not simultaneously employed on two jobs at all, 
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distinction is revealed by the Board’s own admission 
(see p. 4, supra) that petitioners were sufficiently within 
the unit to require the bargaining agent to represent them 
fairly as to all matters except, inexplicably, seniority. And 
presumably the Board would not even suggest that the al- 
leged exclusion from the unit means that bargaining agents 
are precluded as a matter of law from negotiating special 
provisions to cover seniority of temporary employees. 


In short, assuming, of course, that after severance peti- 
tioners remained members of the boilermaker unit by virtue 
of their past history, qualifications and continuing interest 
in employment in that department, it would not follow 
that their continued coverage under the CSPU contract 
with respect to the O. & M. unit jobs they were currently 
occupying would have given rise to any unique problem 
or unseemly preference. Coverage under that contract 
would have placed them in no better position than other 
labor pool job occupants who were also covered. To the 
extent that Local 483 might win for petitioners recall rights 
to jobs in the boilermaker department based on depart- 
mental seniority, their possession and enjoyment of such 
rights would place them in no different position than em- 
ployees on the seniority lists of other departments, who 
already possessed recall rights under the CSPU-Standard 
contract to jobs in their respective departments in accord- 


ance with their departmental seniority. The only difference 
ee 


he was employed temporarily on one job pending return to his other, permanent 
job. 

The situation of petitioners in a case like this one is not materially dif- 
ferent from that of employees laid off from plants where there is no inter- 
departmental ‘‘bumping system’’ and no Izbor pool. In those cases, where 
departmental seniority alone governs, when work in a department slackens 
the junior employees are laid off. During their layoff, of course, they retain 
their contract right to recall in accordance with their departmental seniority 
when the work load increases sufficiently. In the meantime, when they take 
a job in another plant, pending such recall, they are not barred from member- 
ship in the bargaining unit in that plant on the theory that, because they 
have a contractual right to recall to a permanent job at another plant, if and 
when work becomes available there, their current employment is “‘temporary.’’ 
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would be that in negotiating bumping and recall rights 
pertaining to jobs in the boilermaker department, the em- 
ployees’ representative would be Local 483; in negotiating 
such rights pertaining to jobs in other departments, the 
representative would be CSPU."% 


The argument (Board Br. p. 34) that if petitioners were 
allowed after severance to keep their rights under the 
O. & M. contract they would occupy an “‘unfairly pre- 
ferred position over other boilermakers in the craft unit,”’ 
because ‘‘in the event of further layoffs’’ from the boiler- 
maker department the latter could not bump into the 
labor pool but petitioners ‘‘would be entitled to remain 
at work”’ is equally fallacious. If there were layoffs from 
the labor pool, rather than from the boilermaker depart- 
ment, petitioners, not employees holding boilermaker jobs, 
would lose out. 


In any event, it is not for the Board to decline to en- 
force the statutory ban against discrimination on the 
theory that had petitioners not been discriminated against, 
they would have been ‘‘unfairly preferred.’? Congress 
did not empower the Board to sit in judgment on ‘“‘the 
substantive aspects of the bargaining process’’ or pred- 
icate decisions in either representation or unfair labor 
practice cases on what ‘‘might be permitted negotiating 
parties in an ‘ideal’ or ‘balanced’ state of collective 
bargaining.’’ N.L.R.B. v. Insurance Agents International 
Union, 361 U.S. 477, 498, 500. 


14 The argument that membership in two units should not exist because 
coverage under two contracts could lead to ‘‘conflicting determinations’? is 
predicated on the assumption that both contracts cover the same jobs and 
work, Since they do not, the argument is fanciful, to say the least. Even 
if the possibility were substantial, however, it would afford no excuse for dis- 
criminatory denial to employees of membership in the unit in which they are 
working and of the right to fair representation therein, 
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III. The Discrimination Cannot be Justified on the Ground 
That It Served the Interests of Those Members of the 
O. & M. Unit Who Were Not Eligible to Vote 


Stripped of confusion, the real question underlying this 
case is seen to be this: Is it lawful for an employer and 
a collective bargaining agent to agree upon and execute a 
plan which assures in advance that if a majority of the 
voters in a prospective craft severance election vote for 
severance, future work opportunities in that agent’s 
residual unit will be denied to all members of that unit 
who were eligible to vote? * 


To the extent that they address themselves to this issue, 
the Board, Standard and CSPU all predicate their affirma- 
tive answer on the ground that by cutting off opportunity 
to work in the severed unit, severance adversely affects 
the economic interests of members of the unit who were 
not eligible to vote, and thereby justifies those members 
and their bargaining agent in proceeding adversely to 
those who were responsible for severance. CSPU says 
(Br. p. 10, ef. p. 4) that ‘‘throughout this case [CSPU] 
has maintained that it was doing no more than protecting 
the job rights of the members of its unit’’. Since CSPU 
meant by ‘‘members of its unit’’ only ‘‘members who were 
not eligible to vote,’’ that statement is completely cor- 
rect. CSPU agreed with Standard that from the date of 
filing of the Boilermaker petition CSPU ceased to be 
entitled to represent members of the unit who were ‘‘af- 
fected by the election petition’? (JA 109, 58, 62). CSPU 


15In its counterstatement of questions presented (Br. p. (I)) the Board 
asserts that we ‘‘inaccurately stated the question presented as agreed to in 
the prehearing conference stipulation’’, But that stipulation specified only 
the ultimate issue to be decided. It did not undertake to define the subsidiary 
questions on which the resolution of that ultimate issue turns. It is not the 
function of a prehearing conference stipulation, as we understand it, to refine 
the question in the manner the parties are required to attempt to refine it 
in their briefs by Rule 17(b)(1) of the Rules of this Court. The Board 
does not say in its counterstatement how, if at all, its view of the underlying 
issue differs from ours. 
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took the position (JA 110) that ‘‘insofar as we [are] con- 
cerned’? CSPU owed ‘‘duties to the members of the 
operating and maintenance unit’? who are ‘‘covered in 
the 1957 agreement,’’ i.¢., those not eligible to vote in 
the election. It asserted that fulfillment of its duties 
to those members allowed CSPU to agree that eligible 
voters should ‘‘be treated as favorably as the remain- 
der of the employees [only] insofar as that was pos- 
sible’? without impairing the interests of the other 
members of the unit. Ibid. It asserted that severance 
of the boilermaker unit would result in ‘‘impairment of 
hard-won contractual job security rights’’ and stated that 
it ‘‘would not condone”’ that impairment ‘‘by permitting 
seniority to cross unit boundaries’? (JA 102). CSPU 
‘“‘earefully advised’? both the boilermakers and the com- 
pany (JA 102), that it would not permit ‘‘people not 
entitled to representation by CSPU”’ (JA 68), z.e., persons 
who were ‘‘involved’”’ in the boilermaker proceeding, to 
enjoy ‘“‘seniority rights to the jobs of its members.” 
Ibid; (JA 75). CSPU told the eligible voters that they 
would have only themselves to blame for the loss of their 
O. & M. unit job rights if severance occurred: ‘‘it will be 
only because you have shown by your vote that you want 
to be treated differently from the rest of the refinery 
employees.’’ (JA 68). 


Standard told the employees (JA 84) that it ‘‘resisted’’ 
severance because ‘‘the establishment of a separate group 
of Boilermakers * * * would probably interfere with [the] 
interchange system. It could not be expected that CSPU 
115 would agree to permit employees in separate bargain- 
ing units represented by a different union to move into 
CSPU represented work and reduce the job security of 
CSPU represented employees.’’ 


The Board squarely found (JA 11) not only that the 
action which CSPU predicated on the exclusion of peti- 
tioners from the 1957 contract was ‘‘detrimental’’ to 
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petitioners, but that CSPU was justified in taking it 
by its duty to protect the interests ‘‘of the employees it 
represents * * *’’ who ‘‘were not severed.’’ Thus, the 
real question is whether exclusion from the contract and 
its consequences can be justified on the ground that CSPU 
was entitled to act in the interest of members of its unit 
who were not eligible voters against the interest of mem- 
bers of its unit who were. This point the Board reaches 
at p. 27 of its brief. It says: 


a violation is not established in this case merely be- 
cause seniority provisions applicable to the O & M 
unit were not also applied with respect to members of 
the boilermakers unit, * “ *. Compare the situation 
in which disciplinary action against employees for 
conduct in breach of a collective agreement does not 
violate the Act even though such conduct may other- 
wise constitute the exercise of a statutory right. 
N.L.R.B. v. Rockaway News, 345 U.S. 71; N.L.R.B. 
v. Furriers Joint Council, 224 F. 2d 78 (C.A. 2). 


This suggests that the Board means to analogize the 
right of eligible voters not to be discriminated against 
because of their eligibility to vote, or the way they vote, 
to the right of employees not to be discriminated against 
for striking or for working unlimited overtime. The flaw 
is that Section 7 guarantees the right to strike in order to 
promote the making of collective bargaining agreements; 
once an agreement is made, for the life of that agreement, 
the right becomes functus officio. Textile Workers Union 
v. Lincoln Mills of Alabama, 353 U.S. 448. And the 
Furriers case holds that Section 7 does not guarantee the 
right to work unlimited overtime at all. Consequently, an 
employer and a union can lawfully by contract limit both 
the right to strike and freedom of employees to work 
overtime. But the right to participate and vote freely in 
an N.L.B.B. election stands on an entirely different foot- 
ing. That right Section 7 guarantees against discrimina- 
tion absolutely. To protect ‘‘the employees complete free- 
dom’’ Congress kept ‘‘these areas of individual choice off 
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the bargaining table.’’ Felter v. Southern Pacific Co., 359 
U.S. 326, 333-334; ef. N.O.R.B. v. Truck Drivers Local 
Union No. 449, 353 U.S. 87, 96. As we demonstrated in our 
main brief, pp. 21-22, to sanction discrimination predicated 
on the exercise of that right merely because discrimination 
serves the interests of other employees, or the interests of 
the bargaining agent, or of the employer, would be incom- 
patible with the basic predicate of the Act. N.L.R.B. v. 
Gluek Brewing Co., 8 Cir., 144 F. 2d 847, 851, 853-854. 


The Board and Standard object (Board Br. p. 20, 
Standard Br. p. 38) to our characterization of the dis- 
criminations as acts of ‘‘reprisal’’ and ‘‘hostile.’’ But these 
characterizations reflect Standard’s and CSPU’s own in- 
sistence that petitioners’ layoffs would not have occurred 
if only petitioners had voted for CSPU instead of for Local 
483 in the election (Standard Br. pp. 33, 34; CSPU Br. p. 8). 
Their position is the equivalent of asserting that the dis- 
charge of employees for violating a contract prohibiting 
them from joining another union is lawful because the 
employees would not have been discharged if only they had 
not joined. Cf., J. A. Bentley Lumber Co. v. N.L.B.B., 
5 Cir., 180 F. 2d 641, 642. It would be as irrational to con- 
tend that such discharges were not acts of reprisal because 
they were made in accordance with the honest advice of 
counsel, were publicized in advance, and were preceded by 
unsuccessful solicitation of an advisory opinion from the 
Board, as to contend in this case (Board Br. pp. 20-23) that 
the layoffs were not. Republic Aviation Corp. v. N.L.R.B., 
324 U.S. 793, 795, 797, 805. 


In its brief to this Court (pp. 26-27) Standard has made 
crystal clear why it was not enough for its own and 
CSPU’s purpose to exclude from the 1957 contract boiler- 
maker jobs which alone could be affected by severance and 
why it was necessary to phrase the exclusion in terms of 
persons identified as ‘‘involved’’ in the election proceeding. 
After pointing out that persons on the boilermaker depart- 
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ment seniority list who were working on O. & M. unit 
jobs had it in their power to decide whether severance 
would or would not oceur, Standard says (p. 28) 


It would be nothing short of fantastic to hold that the 
seventeen thus could effect the severance and thereby 
cut off the senior boilermakers from the o. and m. 
unit and not at the same time cut themselves off. 


This admission confirms what, in any event, speaks for 
itself, that the reason eligible voters holding non-boiler- 
maker jobs were excluded from the contract was to insure 
that if they did not vote against severance they would lose 
their non-boilermaker jobs. And this, of course, is the 
only rational explanation of why the ‘‘oral agreement’’ was 
not extended to cover job bids, and why CSPU insisted that 
petitioners’ job bids be denied. Of course Standard can- 
not gain absolution from the fact that in discriminating 
against petitioners it was ‘‘complying strictly with the con- 
tract * * * ; the employer may not take shelter under the 
contract since it is the statute and not the contract which 
is the measure of the duty and the liability.’? Brown v. 
National Union of Marine Cooks and Stewards, N.D. Calif, 
104 F. Supp. 685, 690. 


Both Standard (Br. pp. 27, 20, 21, 23), and the Board 
(JA 13) assume that the right of petitioners not to be dis- 
criminated against turned on the ‘‘nature and source of the 
right of boilermakers to be in the labor pool following the 
expiration of the old contract on December 27, 1956.” 
Clearly this is error. For at least twenty years it has been 
known that the Act does not ‘‘outlaw discrimination only 
where there is in existence a formal contract or relation 
of employment between employer and employee. [The 
words of Section 8(a)(3)] embrace * * * all elements of 
the employment relationship which in fact customarily at- 
tend employment * * * .”? N.L.R.B. v. Waterman Steam- 
ship Corp., 309 U.S. 206, 218. 
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CONCLUSION 


The discriminatory contract exclusion and the succeed- 
ing acts of discrimination predicated upon it infringed 
and impaired petitioners’ statutory right to participate 
and vote freely in a craft severance election, For the 
reasons detailed in our main brief (p. 23) unless it can be 
shown that Congress intended to accord less protection 
against discrimination to participation in a craft severance 
election than to participation in any other kind of NLRB 
election, and no attempt in that direction has been made, 
the Board’s decision sanctioning the discrimination against 
petitioners must be set aside. 
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